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MEMORANDUM
TO: Interested law enforcement officers and prosecutors
FROM: Kevin Behrens, State Director of Tests
RE: Sample v. DPS, Oklahoma Court of Civil Appeals, Case No. 113871

The above referenced decision from the Oklahoma Court of Civil Appeals has created
some confusion amongst the law enforcement and prosecutorial communities. For
those of you who are unfamiliar with the case, there are two major holdings that may
have an impact on your cases:

e That the Board of Tests must approve reference methods, like the nitrogen-
ethanol canister, in a rule. Currently reference methods are approved via
resolution as provided in BOT rules.

e That the Board of Tests cannot delegate the approval of disposable materials,
like mouthpieces, to the Director.

Admittedly, if upheld, this decision will have far-reaching consequences. For a variety
of reasons | will not be requesting the Board to promulgate emergency rules in
response to Sample. However, | have met with the State’s Traffic Safety Resource
Prosecutor and the General Counsel for the Department of Public Safety in an effort to
provide some clarification for affected personnel in the field.

At this time, the Sample decision is not final. The DPS Legal Division has filed a
Petition for Rehearing that is pending, and has the option to seek review by the
Supreme Court after any decision on the Petition for Rehearing. Bearing that in mind,
following is some guidance on how to handle impaired driving cases in the interim.

Law Enforcement

Continue to administer the breath test as normal. If the Sample decision is
reversed, you will be in a position to move ahead as usual. But in the interim,
make an additional effort to completely and accurately document your
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observations, including clues on SFST’s. In the event Sample is upheld, or your
case proceeds before a decision is handed down, this will provide you with the
best evidence of the driver’s condition. In short, you need to prepare your case
as if you will not have a breath test result at trial. Therefore, all of the other
evidence you collect will be that much more important.

Prosecutors

As Sample is a civil case, you have a number of options available, including
urging the District Court to disregard the Sample decision due to its inapplicability
to a criminal matter, or various flaws in the opinion. The Traffic Safety Resource
Prosecutor can provide specific guidance related to the arguments available to
you in this regard. You may reach him at 405-264-5000. Additionally, assuming
the arresting officer follows the advice given earlier, you should have ample
evidence of impairment at the time of the arrest.

Thank you for your consideration of this matter. As always, please do not hesitate to
contact me should any questions or concerns arise.
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