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Backgr ound

Student was born on [date]. He attends [School District].
The Student has been identified as a student with a disability,
and his category of weligibility is Other Health Inpaired
( ADHD .

Il. Procedural Safeguards

The School District has conplied with all aspects of the
requi red procedural safeguards set forth in 20 U S.C. 81415. In
particular, the parties nmet the full disclosure requirenent by
exchanging lists of wtnesses and docunmentary evidence at | east
five days prior to the hearing. By agreenent of all parties, the
deadline for the Hearing Oficer to enter his findings, conclusions
and deci sions was extended beyond the 45-day tinme limt to 14 days
followi ng recei pt of the proposed findings of fact and concl usions
of law, that is, the parties' closing argunents.

[1l. I'ssues and Purpose of the Hearing

Par ent al | eges t he District failed in its child
find/identification duties to appropriately evaluate and identify
the Student as having a specific learning disability and to address
all the Student's areas of need and to provide personalized
I nstruction. Parent also alleges that the District failed to
devi se appropriate and neasurable goals and objectives based on
present |levels of performance in all the Student's areas of need
as to the 9/14/2012 IEP. The parent alleged that the Student's
teachers, principal and school personnel repeatedly failed to
I npl ement his Behavior Intervention Plan from 12/9/2011 to
5/13/2013. Finally, parent also alleges District did not tinely
respond to her request for an | ndependent Education Eval uati on.

V. Findings of Fact

1. Student is a [age] boy, currently attending [school] in the
[ School District].

2. Student nmeets the requirenents of Other Health | npaired
(ADHD) and is eligible for special education and rel ated services
under the Individuals with Disabilities Education Act.

3. St udent has been on an | ndividualized Education Plan since
his enrollnment in the [ School District].



4. St udent has had three Functional Behavi or Assessnents and
t hr ee Behavi or Intervention Pl ans.

5. St udent has denonstrated nunerous and significant behavi or
problens his entire tinme at [School District].

6. The Behavi or Intervention Plans have, for the nost part,
failed to significantly change Student's behavi or.

7. No evi dence was presented regardi ng whet her or not the Student
is treated by a physician for ADHD nedi cation. There were brief
references to two different nedi cati ons. The evi dence appeared to
indicate that the first nedication did not work. There was sone
evi dence that when the Student was on the second nedication, he
did better when on it than off,

8. Student was eval uated by the District from Decenber 9, 2009
t hrough January 6, 2010 by the school psychol ogist. The reason
for the referral stated, "Student was referred for evaluation to

provi de i nformation about his current functioning levels. He is

turning nine this sunmer, and his category needs to be changed
from devel opnental |y delayed. He is currently served in a part-

time special education classroomw th an assistant." The report

further stated, 'Medical information provided indicates he is in

good health and has diagnosis of Attention Deficit Disorder and

Asperger's. He wears gl asses and hearing is within normal [imts.
He is currently taking no nedication." [enphasis added] (D strict
Ex. 26)

9. Student was adni ni stered the Wechsl er Abbrevi at ed
Scale of Intelligence. H's performance on the WASI reflected
a verbal 1Q of 114, a performance |1 Q of 102, and a full-scale
| Q of 109. According to the report, "This places his
nmeasur abl e intelligence Wi thin t he hi gh aver age
classification range."” (District Ex. 26)

10. The reason for referral did not indicate that it was to
determ ne the presence or absence of a specific |earning
disability or for that matter any disability. It was
simply to provide information about his current
functioning level, apparently so that his category could be
changed from devel opnental |y del ayed. (District Ex. 26)

11. The evaluator stated in her psychological evaluation
regardi ng projective draw ngs, "Student drawi ng suggested he
m sses his father, he feels sone environnent al



pressures, and that he has feelings of insecurity and
fantasizing." (D strict Ex. 26)

12. The clinical interview indicated, "The Student's
responses reflect fantasizing, poor reality contact and
environnental pressures.” (District Ex. 26)

13. The sentence conpletion test reflected, "Responses
of this instrunent may indicate a person fantasizing, good
self-esteem poor reality contact, and oppositionality.”
(District Ex. 26)

14. The Behavior Assessnent System for Children (BASCO
showed clinically significant categories by the teacher for
depression, a-typicality, withdrawal, and at-risk categories
of hyperactivity, anxiety, attention problens, aggression.
Mother's clinical significant scores were even higher and
nore nunerous. Both parent and teacher agreed that depression
and withdrawal were clinically significant and that anxiety
and attention problens were at risk. (D strict Ex. 26)

15. The BASC-2 Conposite T-scores, both teacher and
not her agree that the behavioral synptomindex are clinically
significant. Whil e nother indicated that externalizing
problens, internalizing problens were clinically significant,
teacher indicated both were at risk. (D strict Ex. 26)

16. The Achenbach Child Behavi or Checklist (CBCL) and
t he Teacher Report Form (TRF) indicated clinical significance
by the parent in anxious, depressed, anxiety problens,
opposi tional defiant problens, i nternalizing probl ens,
obsessi ve conpul sive probl ens. The teacher scored clinical
significance in somatic conplaints, social problens, thought
probl ens, attenti on probl ens, rul e- br eaki ng probl ens,
aggr essi ve behavior, sonmatic problens, attention deficit
hyper probl ens, oppositional defiant problens, conduct
probl ens, internalizing probl ens, externalizing problens, and
post-traunmati c stress probl ens. Both the teacher and the
parent agreed on internalizing problens and on clinically
significant problens w th oppositional defiant. (D strict Ex.
26)

17. The evaluator sumary states at No. 3,
"Psychol ogi cal testing indicates the presence of severa
enotional indicators that could be inpacting his educati onal
performance. These include: anxiety, depression and poor
reality contact." [enphasis added] (D strict Ex. 26)




18. Evaluator's No. 8 suggested nodifications to help
pronote the Student's success in the classroom may incl ude:
"To effectively learn, a student nust be able to attend and
concentrate on a task long enough to commit the skills or
information being taught into nenory. This test indicates
Student has difficulty stay [sic] on task for a sufficient
anmount of tine to adequately conprehend what is being taught.
Shorter work instruction period mght be helpful. He mght
al so respond to frequent reinforcement. He mght also benefit
from nore repetition than other students. Systematic review
of past material mght also prove beneficial. Another
possibility would be nmenory training tasks such as teaching
him how to relate concepts together in nmnenory chains.”
[ enphasi s added] (District Ex. 26)

19. Nothing in the report addressed the problens identified by
parent, teacher and the evaluator, that being the enpotional
probl ens exhibited by the Student. (District Ex. 26)

20. A second eval uation was conducted by the District. The date
of the evaluation was May 5, 2011. The exam ner was the sane
i ndi vi dual who conducted the previous exam nation. (Parent EX.
Page 118, et seq.)

21. The reason for referral in background information states,
"Student was referred for reevaluation at the request of his
parent, his private psychologist and his attorney who wanted to
determi ne his current academ c functioning | evels. Psychol ogi st
suspected the possibility of learning disabilities. Student has
di agnosis of Attention Deficit D sorder and Oppositional Defiant

D sorder. He is currently served under the category of O her
Health Inpairnment." (Parent Ex. Page 118, et seq.)

22. The only test adm nistered was the Wodcock-Johnson I11: Tests
of Achievenment (W-111). (Parent Ex. Page 118, et seq.)

23. Examner stated under Ceneral Appearance and Test Behavi or,
"Student was brought to the testing session by his
nmot her due to a suspension. He was evaluated in the
principal's office. He needed nmuch encour agenent and was
given Skittles for a reward. GCuidelines were given at the
begi nning of each subtext for the nunber of Skittles he could
earn, for exanple, one Skittle for each five correct answers.
He was often off task and had to be rem nded that he was being
timed. He had difficulty sitting still." (Parent Ex. Page
118, et seq.)



24. Although the private psychol ogi st stated he
suspected the possibility of learning disabilities, there was
no determnation as to whether or not there was a |earning
disability. (Parent Ex. Page 118, et seq.)

25. There was no conparison of intellectual potentia
to current scores. However, the examner did indicate in her
sunmary at No. 2, "Student's testing indicates that he is
functioning below average in four of the eight areas
eval uated. " (Parent Ex. Page 118, et seq.)

26. Exam ner's suggested nodifications include, "The
affective domain (enotion) is the provider of energy needed
for cognitive functioning. To be an effective learner, a
student nust be able to direct energy toward a | earning task.

St udent di spl ayed behavi or during the testing indicating he
may have trouble investing the energy required to gain full

benefit fromlearning activities. If this testing behavior
is consistent with classroombehavior, he may not be utilizing
enough energy to effectively comprehend instruction.”
[ enphasi s added] (Parent Ex. Page 118, et seq.)

27. Suggested nodifications further stated
'To

effectively learn, a student nust be able to attend and
concentrate on a task |l ong enough to commit the skills or
i nformati on bei ng taught into nenory. This test indicates
Student has difficulty stay [sic] on task for a sufficient
anount of tine to adequately conprehend what is being taught.
Shorter work instruction periods mght be hel pful. He m ght
al so respond to frequent reinforcement. He mght also benefit
fromnore repetition than other students. Systematic review
of past material mght also prove beneficial. Anot her
possibility would be nenory training such as teaching hi mhow
to relate concepts together in nenory chains." [enphasis
added] (Parent Ex. Page 118, et seq.)

28. Exam ner also had the followi ng suggested

nodi fi cation, " St udent will probabl y have troubl e
conprehendi ng grade | evel reading material. Wen required to
read for instructions, he will need thorough verbal

expl anations. All reading material should be adjusted to a
| evel commensurate with his abilities.” (Parent Ex. Page 118,
et seq.)

29. A psychol ogi cal eval uati on was conducted by parent's
private psychol ogist on July 6, 2010. (D strict Ex. 3)



30. In his report, the psychol ogi st states the reason
for referral as follows, "Student was an eight year old young
boy referred for evaluation of his neurodevel opnental status
with the goal of determ ning his nost accurate diagnosis.
Student has previously been diagnosed with ADHD and
Asperger's D sorder. However, there have been individuals
t hat have questioned the di agnosis of Asperger's Disorder.
The current evaluation wll seek to determ ne whether he does
or does not have Asperger's D sorder and al so determ ne what,
i f any, disorders he does have as well as the nost appropriate
nechani sns for treating those di sorders.” [enphasis added]
(District Ex. 3)

31. Psychol ogi st provided in part this background
i nformation, "Also provided for review were a nunber of
document s including what is believed to be his current |EP
(undated), his MEEGS form dated 4-6-2010, occupati onal
t her apy eval uati ons dat ed 4-5-2008 and 2-23- 2010,
psychol ogi cal eval uation by anot her psychol ogi st dated 12-
2008, school observations by a previous private psychol ogi st
dat ed 4-9-2010, speech therapy evaluations by a speech
pat hol ogi st dated 6-15-2009, school psychol ogi cal eval uation
dated 1-2010, and functional behavior analysis by a contract
BCBA dated 6-2010." (District Ex. 3)

32. Psychol ogi st stated that his information indicated
t hat Student was previously tried on Strattera, which
reportedly made himcry a great deal. He was not, at that
time, taking any psychotropic nedi cations, and his nedica
hi story is positive for amblyopia, hyper opi a, and
astigmati sm [enphasis added] (District Ex. 3)

33. Psychol ogist noted difficulties for Student had
arisen as it relates to fine notor functioning and visua
notor integration. (District Ex. 3)

34. Psychol ogist notes in his review of records that
the BASC conpleted at school revealed hyperactivity, anxiety,
attention problens, aggression, poor reality testing and poor
adaptability. (District Ex. 3)

35. Psychol ogi st al so acknowl edged t he behavi oral
ratings on the BASC-11 indicating significant elevations on
hyperactivity, aggr essi on, conduct probl ens, anxi ety,
depression, attention problens, a-typicality and socia
withdrawal. (District Ex. 3)



36. Psychol ogi st noted a report from the previous
private psychol ogi st from Decenber 2008 that indicated such
things as a denonstration of a high |evel of inpulsive and
di sruptive behavior, engaging in negative behavior such as
slammi ng a chair or knocking into sonething, disruptive
behavi or including running out of the classroom routine
engagenent in inattentive, hyperactive and inpul sive
behavi ors, overtly defiant and uncooperative. (D strict Ex.
3)

37. Psychol ogi st referred to the eval uati on of
intellectual functioning in the previous private
psychol ogi st's report, which he stated reveal ed the foll ow ng
scores: VCl =89; PRI =79; WM -86; PSI =68 on the WSC I V.
(District Ex. 3)

38. The psychol ogist also noted from the previous
private psychologist's report that Student had CBCL scores
indicating significant elevations in anxiety, depression,
soci al problens, thought problens, attention problens and
aggressi ve behavior. (D strict Ex. 3)

39. The psychologist finally noted some of BCBA's
observations conducted in June 2010 reporting that Student
showed physical aggression, refusal to cooperate, self
injury, verbal aggression. (D strict Ex. 3)

40. The psychol ogi st noted his behavi oral observati ons.
He indicated that the testing was done in one day, that sone
of Student's social interactions were immature in nature, but
he seenmed to display awareness of this fact in his facial
expressions and use of eye contact prior to and foll ow ng
negati ve behavior. During the testing, Student was sonewhat
uncooperative and required regular redirection by the
exam ner. Considerable efforts were nade to elicit optinum

performance from Student, including using positive
reinforcenment, take regular breaks, and varying the
difficulty of tasks. Student responded well to these

i nterventions and appeared to give good effort as |ong as
t hese supports were in place.” (D strict Ex. 3)

41. He rul ed out autism spectrumdi sorder. (District
Ex. 3)

42. He stated on sensory nmotor and perceptua
functioning that Student displayed significantly bel ow par
handwiting skills for his age with inconsistent formation,



size, and spacing of letters. Manual dexterity was within
the mldly deficient range. (District Ex. 3)

43. On language functioning, the psychol ogist stated
that the |anguage functioning has been eval uated previously
but did state overall |anguage is within normal limts.
(District Ex. 3)

44. Social perspective taking was mldly lower than his
peers, but his observed behavior indicated appropriate
awar eness of the perception of others. (District Ex. 3)

45. Wth regard to nenory functioning, the psychol ogi st
noted that although Student is believed to have deficiencies
in these areas, it is believed to stem primarily from poor
attention. (District Ex. 3)

46. Student also seened to have difficulty putting
forth the energy necessary to do well on these tasks.
(District Ex. 3)

47. The Student's executive functioning was sl ower and
| ess accurate than his peers. (District Ex. 3)

48. The psychologist stated regarding adaptive and
enoti onal / behavi oral functioning that Student's behavioral
functioning was evaluated on the Vanderbilt scale, which
screens for synmptoms of common chil dhood behavi oral and
enot i onal di sturbances. The measure was conpleted by his
not her and teacher. Both of their responses were quite
simlar and indicative of frequent problens with inattention,
I mpul sivity, and hyperactivity. A so noted were synptons of
opposi tional behavior, reported as nore frequent at school.
MIld synptons of depression were also noted. (District Ex. 3)

49. Psychol ogi st diagnosed Student with Attention
Deficit Hyperactivity D sorder, Qppositional Defiant D sorder
and Disorder of Witten Expression. (District Ex. 3)

50. It is noted that the pictures of Student entered into
evidence by Petitioner show that Student was wearing glasses in
only one of the five photos. Evidence indicated that he was not
al ways wearing his glasses. (Parent Ex. Page 1)

51. The September 17, 2013 | EP provided the
foll ow ng:

52. The Review of Existing Data (RED) form addressed
the presenting concerns as needing to review the independent
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evaluation conmpleted by a certified academ c |anguage
therapist. It also states that the Student has had frequent
eval uations which are sunmarized on an attached spreadsheet.
The docunent indicates that the Student had all A's and B's
the | ast nine weeks of school, which would have been 2012-
2013 school year. It further states that he has had severa
behavi oral problens in the past, but his behavior inproved
greatly in the last nine weeks of school. It indicated he
had a new Functional Behavioral Assessnment conpleted in the
spring. It was inplenented experinentally on or about Apri
4, which would have been 2013. Finally, it indicates that
the Student started nedication for ADHD after Spring Break
2013. [enphasis added] (D strict Ex. 12)

53. The RED indicated there was no additional
assessnents needed for the reason that the team just met to
review outside agency report and update the annual |EP.
(District Ex. 12)

54. The prinmary disability category was |listed as G her
Health Inpaired. (D strict Ex. 12)

55. The parent attended the | EP but declined to sign
the 1EP. (D strict Ex. 12)

56. The notification of neeting dated Septenber 10
2013 stated that the neeting was to discuss other options,
that being IEE to determne alternatives for ()RTC devel op
and inplerment IEP and BIP. (Dstrict Ex. 12)

57. Qurrent assessnent data used according to Page 1 of
6 of the Septenber 17, 2013 |IEP were scores based on a June
17, 2013 independent reading evaluation, the CIOPP-2, the W-
11, the GORT-4, the TOMN-3. (D strict Ex. 12)

58. The grade level math indicator test was given by
the special education math teacher on August 19, 2013, and a
grade equi val ent score of 3.8 was achieved. (D strict Ex. 12)

59. The objective statenent provides the foll ow ng:
The Student is a 7tx' grade student at Juni or H gh. Wien
Student focuses on his work, he does well and can performon
grade level. He was doing well the first few weeks of school
but is becoming nore and nore disruptive. [enphasis added]
He has had several good days where he conpl etes assignnents,
listens respectfully, and gets along well with his peers.
The teachers feel he is very capable of this behavior and
have hi gh expectations for his progress. (District Ex. 12)
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60. A Behavior Intervention and Support Plan was
attached to the IEP. (District Ex. 12)

61. Page 2 of the DIP included a strategy/intervention
whi ch stated, "Include goals on his IEP that highlight the
repl acenent behavior is being taught."” Behavior plan also
provided for a review in one year. (District Ex. 12)

62. Areview of the testanentary evidence is highlighted
by the foll ow ng:

The Director of Special Education testified that the
readi ng specialist, who was enployed by the District, was not
qualified to admnister certain tests. Her admnistration of
the tests was a rogue act. (Transcript Page 64) The princi pal
of the District at one of the IEP neetings refused to allow
that teacher to attend the IEP neeting. (Transcript Page 258)
It was information that should have been shared at the |EP
nmeeting with the team

63. The Director of Special Education testified that
Student was al so receiving special services, but his behavior
got in the way, that Student's Qppositional Defiant D sorder
and his ADHD accounted for Student's behavioral issues. Wen
conmparing evaluations, which on the face of them showed the
Student regressing rather than progressing, the D rector of
Special Education stated that Student was not a wlling
participant in his second evaluation and that it was a good
exanple of the Student's non-cooperation. The Director of
Speci al Education also indicated that the Student was never
assessed for a learning disability. (Transcript Pages 71, 83)

64. The Director of Special Education testified that
Student could not function without an aid and that he needed
t he one-on-one to protect others. (Transcript Pages 138, 139)

65. Testinmony from teachers and staff was that they
did their best to follow the Behavior Intervention Plans.
(Transcript Pages 151, 152, 210, 282)

66. The Special Education teacher indicated that the
Student's problem with | earning were discipline and behavi or.
She testified the Student had problens staying on task. He
woul d stop his testing, he would refuse to finish his testing,
he would walk out of class, he would yell, he wuld be
di srespectful, he would hit other students, knock things off
of walls. (Transcript Pages 174, 178, 185, 186)
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67. The school psychol ogi st testified that she could
not tell if the Student had a |l earning disability because of
hi s behavior. Hs lack of progress in his education was due
to his inability to pay attention, m ssing instruction,
refusing to work, |eaving class. The school psychol ogi st
also testified that she had children who are enotionally
di sturbed and a ot nore severe than Student but has success
with those other students to the extent that they were
control lable. (Transcript Pages 211, 212, 213)

68. The principal testified that Student did not have
a problem understanding. He disagreed with Petitioner in the
Petitioner's contention that Student escaped classes because
he could not learn. He further disagreed with Petitioner's
contention that because Student was years behind his peers,
he wanted to escape. (Transcript Pages 262, 263)

69. The principal cited exanples of bad behavior,
i ncluding refusal to work, walking in and wal ki ng out of
cl ass, physical aggression against students and staff, not
receiving instruction because he elected to be out of the
classroom He testified that the Student chose not to follow
his Behavior Intervention Plan. (Transcript Pages 280, 281,
282, 283)

70. The 6th grade Special Ed teacher testified that she
adm ni stered the PIAT R to the Student at the begi nning of
the year, that his results were good but could have been
better, however, he lost interest and quit. She testified
that his placenent had been changed to half day all special
ed because of discipline. (Transcript Pages 300, 301)

71. Student's " grade reading teacher testified that
Student had a difficult tinme staying on task. The Student
made noi ses, he stood up, he indicated he did not want to be
in class, he often becanme frustrated. (Transcript Page 327)

72. The Special Education Coordinator, who did the
third Functional Behavior Assessnment, indicated that the
Student did not have difficulty with assignnents, did not
have difficulty during instruction, did not need a |ot of
pronpting, could function independently. (Transcript Pages
334, 335, 336)

73. A BCBA who did the second Behavior Intervention
Plan testified that the Student denonstrated escape
behavi ors, that he did not have difficulties |earning. Al nost
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every time she observed the Student, he denonstrated
i nappropriate verbal behavior such as yelling, naking noises,
whi stling, stating he did not want to be where he was, that
he hated cl asses, that people should shut up, he was
aggressive and oppositional. She also recommended
counseling. The witness also testified that the Student was
not interested in the reward system The wtness testified
that she felt that the Behavior Intervention Plan was
effective. She further testified that she did not think the
Student thought he was stupid. She did not think that the
Student had problenms |earning. (Transcript Pages 351, 352,
353, 357, 364, 365, 369, 371, 372)

74. The assistant principal testified that he did not
believe that the Student had difficulties |earning. The
Student did spend tinme in his office, which he testified was
better than the Student running out of the school. (Transcript
Pages 375, 376, 377)

75. Parent testified that Student's extrene behaviors
were sonetines a result of the aid foll ow ng Student around
and recording his actions. Parent testified that she did not
accept as true sone of the reports fromthe school to her
regardi ng Student's behavior, particularly when Student
deni ed his bad behavior. She indicated that for the period
of time that the Student was in a half day situation, he had
no support to address his behaviors and that he did not
recei ve any counseling through the school. She testified
that in her opinion, the Student tries his best to succeed.
Parent did request a particular reading programand an Orton
Gllinghammulti-sensory program Parent did not believe
that Student's behavior was the issue regarding his |earning
deficits.

76. The Student's psychologist testified that he has
had the Student in therapy for a year and that he has
responded fairly well wth behavior being the main focus.
(Transcri pt Page 447)

77. The only testinony provided by the psychol ogi st
regarding his discussions with Student and the Student's
behavior were that the Student felt treated unfairly because
of the one-on-one aid recording his behavior. (Transcript
Page 461)

78. The psychol ogist indicated that the half day
pl acenent was a step in the right direction but that it would
have been better to figure out a way to keep the Student in
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school all day. He testified that the Student was not in
danger of harmng hinself or others or of commtting serious
bodily harm to anyone. He testified that the Behavior
Intervention Plans were too negative and i mproperly
i npl emented. (Transcript Pages 465, 469)

79. Student's current Special Ed teacher testified that
the Student's behavior is fairly good with sone really bad
days. She testified to the type of curriculum that she is
using to denonstrate that it is effective. His test results
are dependent on the type of day he is having. She also
testified that the days that the Student takes his nedications
are good days. The days that he does not take his
nmedi cations, there are fights and cursing people out. She
testified that the Behavior Intervention Plan is working but
that the Student does cross the line, resulting in discipline
that is not within the Behavioral Intervention Plan
(Transcript Pages 596, 597, 620, 622)

80. Student is prescribed gl asses. No evi dence was present ed
during the hearing whether the anbl yopia was corrected.

81. The private psychologist did not perform any intell ectual
functioning testing, instead relying on inconsistent data, i.e
t he school psychol ogi st and previous private psychol ogi st.

V. The Law

Under the IDEA, the District is required to provide a "free
appropriate public education" ("FAPE"), which

nmeans speci al education and rel ated services that -
(A) have been provided at public expense, under public
supervi sion and direction, and w thout charge;
(B) neet the standards of the State education agency;
(© include an appropriate preschool, elenentary, or
secondary school education in the State invol ved; and
(D) are provided in conformty with the individualized
education program ["IEP"] required under section 1414(d)
of this title.

20 U.S.C. § 1401(8)(2003).

The | DEA defines the term "special education"” as
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specially designed instruction, at no cost to parents, to
nmeet the unique needs of a child with a disability, including

(A) instruction conducted in the classroom in the
hone, in hospitals and institutions, and in other
settings; and

(B) instruction in physical education.

20 U . S.C. 8§ 1401(25)(2003).
The | DEA defines "rel ated servi ces" as

transportation, and such devel opnental, corrective, and other
supportive services (including speech-language pathol ogy and
audi ol ogy services, interpreting services, psychological
services, physical and occupational therapy, recreation

i ncluding therapeutic recreation, social work services,
school nurse services designed to enable a child with a
disability to receive a free appropriate public education as
described in the individualized education program of the
chil d, counseling services, including rehabilitation
counseling, orientation and nobility services, and nedica

services, except that such nedical services shall be for
di agnostic and eval uati on purposes only) as may be required
to assist a child with a disability to benefit from specia

education, and includes the early identification and
assessnent of disabling conditions in children.

20 U S. C 1401(22) (2003) .

The IDEA requires that a State ensure the "l east restrictive
environnent” to provide FAPE for a child with disabilities.

To t he maxi mum ext ent appropri at e, children with
disabilities, including children in public or private
institutions or other care facilities, are educated wth
children who are not disabled, and special classes, separate
schooling, or other renoval of children with disabilities
from the regular educational environment occurs only when the
nature or severity of the disability of a child is such that
education in regular classes with the use of supplenentary
ai ds and servi ces cannot be achi eved satisfactorily.

20 U S.C. § 1412(a)(5) (A (2003).

In Board of KEducation of Hendrick Hudson Central School D st.,
West chester County v. Rowley, 458 U. S. 176 (1982), the United
States Suprene Court discussed the neaning of a "free appropriate
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public education.” The Court identified the follow ng two-part
test to determine whether a school district is neeting its
obligation to provide a child with a disability a free appropriate
publ i c educati on:

Therefore, a court's inquiry in suits brought under 8§
1415(e)(2) is twofold. First, has the State conplied wth
the procedures set forth in the Act? And second, is the
i ndi vi dual i zed educational program devel oped through the
Act's procedures reasonably calculated to enable the child to
recei ve educational benefits? If these requirenents are net,
the State has conplied with the obligations inposed by
Congress and the courts can require no nore.

1d. at 206-07.

The |DEA does not require public schools to naximze a child's
potential or to provide the best possible education or
psychol ogi cal program Johnson By and Through Johnson v.
| ndependent School Dist. No. 4 of Bixby, Tulsa County, Olahona
921 F.2d 1022, 1028-29 (citing Rowey, 458 U S at 197 n.21).
Rather a child s entitlement to a fee appropriate public education
is satisfied by the provision of "personalized instruction with
sufficient support services to permt the child to benefit
educationally fromthat instruction." Row ey, 458 U S at 203.

| DEA Regul ation 34 CFR Part 300.8, Child with a Dsability,
states at (a)(1): Child with a disability nmeans a child eval uated
in accordance with Sections 300.304-300.311 as having nenta
retardation, a hearing inpairnent (including deafness), a speech
or language inpairment, a visual inpairnent (including blindness),
a serious enotional disturbance (referred to in this part as
"enoti onal disturbance"), an orthopedic inpairnent, autism
traumatic brain injury, and other health inpairnent, a Specific
Learning D sability, deaf-blindness, or nmultiple disabilities, and
who, by reason thereof, needs special education and rel ated
servi ces.

(c)(4) (i) defines enotional disturbance to nmean a condition
exhibiting one or nore of the followi ng characteristics over a
long period of time and to a nmarked degree that adversely affects
a child s educational performance: (A an inability to learn that
cannot be explained by intellectual, sensory, or health factors.
(B) an inability to build or nmaintain satisfactory interpersona
rel ati onships with peers and teachers. (O inappropriate types of
behavi or or feelings under normal circunstances. (D) a general
per vasi ve nood of unhappi ness or depression. (E) a tendency to
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devel op physical synptons or fears associated with personal or
school probl ens.

(c) (9) defines other health inpairment to mean having limted
strength, vitality, or alertness, including a heightened al ertness
to environmental stinuli, that results in [imted alertness wth
respect to the educational environnment, that—(i) is due to chronic
or acute health problens such as Attention Deficit Disorder or
Attention Deficit Hyperactivity Disorder, and (ii) adversely
affects a child' s educational performance.

(c)(10) defines specific learning disability as follows: (i)
Ceneral. Specific learning disability nmeans a disorder in one or
more of the basic psychol ogical processes involved in
understanding or in using |anguage, spoken or witten, that may
manifest itself in the inperfect ability to listen, think, speak,
read, wite, spell, or to do mathenmatical calculations, including
conditions such as perceptual disabilities, brain injury, mnina
brain dysfunction, dyslexia, and devel opnental aphasia. (ii)
Specific learning disability does not include |earning problens
that are primarily the result of visual, hearing, or notor
disabilities, of nental retardation, of enotional disturbance, or
environnmental , cultural, or econom c di sadvant age.

34 CFR 8300.111 regarding Child Find states (a) Ceneral (i)
the State must have in effect policies and procedures to ensure
that—(i) all children with disabilities residing in the state
regardl ess of the severity of their disability, and who are in
need of special education and related services, are identified,
| ocated, and evaluated, and (ii) a practical nmethod is devel oped
and inplenented to determine which children are currently
recei ving needed special attention and rel ated servi ces.

300. 111(c) states that Child Find al so must include (1)
children who are suspected of being a child wth a disability under
Section 300.8 and in need of special education, even though they
are advancing fromgrade to grade.

300.111(d) states nothing in the Act requires that children
be classified by their disability so long as each child who has a
disability that is listed in 300.8 and who, by reason of that
disability, needs special education and related services is
regarded as a child with a disability under Part B of the Act.

34 CFR Part 300.502 addresses |Independent Educati onal
Evaluations. (d) provides that if a Hearing Oficer requests an
| ndependent Educati onal Evaluation as part of a hearing on a Due
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Process Conplaint, the cost of the evaluation nust be a public
expense.

Regi onal School District No. 9 v. M. and Ms. M 53 IDELR 8,
US Dstrict Court Conn., 2009. The standard for triggering the
Child Find duty is suspicion of a disability rather than factual
know edge of a qualifying disability.

Marshall Joint School District No. 2 v. CD, 54 |DELR 307,
US Court of Appeals 7" Gr., 2010. The court clarified that the
appropriate question is not whether the disability nmay affect
educational performance but whether in reality it does.

BS v. Placentia Yorbalinda Wnified School District, 51 |DELR
237, US Qourt of Appeals 9th dr., 2009 (an unpublished deci sion).
Instead of asking whether the IEP was adequate in light of the
student's progress, the pertinent question is whether an |EP was
appropriately designed and inplenented so as to provide the student
wi th a neani ngful benefit.

DB v. Bedford County School Board, 54 IDELR 190, U S. D strict
Court, WD. Va., 2010. The court held that the IEP did not provide
a FAPE to a student with ADHD since the school failed to properly
eval uate and address whether the student also had a specific
| earning disability.

M. and Ms. | v. Mine School Admnistrative District 55,
480 F.3d 1, 47 IDELR 121, U S. Court of Appeals ™ Cir., 2007.
The court held that a student with Asperger's Syndrone was eligible
for special education services in spite of the fact that she was
doing well academcally. The adverse effect on her educational
performance was the inpact of her disability on her social skills
and communi cation skills since the court found that nothing in the
| DEA supports the conclusion that educational perfornmance is
limted to academ c performance. In addition, the court found the
I DEA term adverse effect does not have a qualifier such as
substantial or significant. Therefore, any adverse effect neets
the standard. Finally, the court found that the student was in
need of specialized instruction in social skills, and therefore,
met the eligibility requirement of being in need of special
educati on.

Yates v. Washoe County School District, 51 IDELR 7, U S.
District Court Nev., 2008. The court held that there is no
provision in the IDEA requiring a behavioral intervention plan to
be included in the IEP, however, the IEP nust include the various
i ntervention supports and strategi es deened necessary to address
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the student's behavior that inpede his or her learning or that of
ot her children.

MZ v. Bethlem Area School District, 57 IDELR 5, U S. District
Court, E.D. of Penn., 2011. The court held as a matter of |aw the
Hearing O ficer erred by not ordering the school to pay for the
TEE. Wen the Hearing Oficer concluded that the evaluation was
| nappropriate, the IDEA requires a full IFS, not sinply ordering
the school to expand and update its appropriate eval uation.

Harris v. District of Colunbia, 108 LRP 373, 46, US. D strict
Court, Dist. of Colunbia, 2008. The court held that a Functional
Behavi or Assessnent is an evaluation under the |IDEA and therefore,
parents have the right to request an independent FBA if they
di sagree with the school's assessment. The regul ations
I npl enenting the |IDEA nowhere define educational evaluation, but
they do stress the broad scope of evaluations in general, defining
evaluation as procedures used to determine whether a child has a
disability and the nature and extent of the special education and
related services that the child needs. Evaluations nust take into
account a holistic perspective of the child' s needs and the
eval uating agency accordingly is conpelled to use technically
sound instrunents that may assess the relative contribution of
cognitive and behavioral factors. The court ordered that the
school provide the parents an independent FBA since the |last FBA
was conducted two years ago. [enphasis added]

VI. Di scussion and Rational e:

Petitioner filed a ranbling 29-page Anended Conplaint which is
very difficult to follow At the conclusion, after considering
all of the evidence, reviewing all docunents, review ng the closing
argunments of the parties, the arguments come down to the follow ng:

It is Petitioner's contention that the District is not providing
a Free Appropriate Public Education to Student because the District
I's not educating the Student in such a way as to address his
al l eged dyslexia. Petitioner contends that Student's behavior
problens are a result of Student's inability to |earn because of
his dyslexia, and if his special education services provided to
hima multi-sensory program anong other things, his dyslexia would
be addressed and hi s behavi or woul d inprove.

District contends that categorizing the Student as Qher Health
Inmpaired (Attention Deficit Hyperactivity D sorder) requires the
District to provide special education services. District contends
that the classification of the Student is not relevant provided
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the services are being provided to the Student. The District
dism sses the diagnosis of a specific learning disability,
particularly dyslexia. District does not offer a reason for
Student' s bad behavi or ot her than ADHD.

Petitioner argues that the D strict should be using a certain
met hodol ogy to educate Student. D strict's contention is that
parent cannot choose whi ch nmet hodol ogy the District will use.

1. The Student is not receiving an educati on because his bad
behavi or causes himto mss class, act out, etc.

2. The evidence indicates that he is out of class as nuch as he
is in class. The evi dence i ndicates that three Behavi oral
I nt erventi on Pl ans have fail ed.

3. The Student had an aid who was never referred to as a
par apr of essi onal. No evi dence was presented on what the purpose
of the aid was.

4. It does not appear that the staff had a great deal of success
wi t h changi ng behavi or using the Behavior Intervention Plans.

5. The school psychol ogi st inplied that Student is not
control |l abl e.

6. To give the Student a fresh start in sixth grade, the Student
was put on a consult IEP and put in regul ar cl asses. The experi nent
was a failure.

7. Al t hough the Student's psychol ogi st said Student responded
fairly well, he did not indicate what 'fairly well" neant or what
he was doing with the Student. It was not working at school.

8. Student's psychol ogi st did not observe the Student in the
school setting.

9. The previous testing and observati ons noted nurerous probl ens
in social and enoti onal devel opnent but failed to obtain the
Student's responses.

10. Notw thstanding the Behavioral Intervention Pl ans, there did
not appear to be nuch support given to the Student in the school
envi ronnent .

11. The question | am left wth is "Wiat is wong with this
Student that causes his behavior to be so bad and hinder his
educati on?"

20



12. The evidence did not answer that question.

VI 1. Decision

1. The Hearing Oficer finds that the District failed in
its Child Find Identification duties.

2. The District failed to devi se appropri ate neasurabl e
goal s and obj ectives based on present |evels of perfornance because
the District has never determned what is driving the Student's
behavi or and | ack of success in school.

3. The District failed to inplenent the Student's Behavi or
Intervention Plan as evidenced by its efforts with three different
Behavi or Intervention P ans, none of which have proved successful.

4. The District has failed to provide a conplete and
t hor ough I ndependent Educati onal Eval uati on.

The District is to provide and pay for an |ndependent
Educational Evaluation in the following areas taken from Witten
Notice to Parents OSDE Form 8 Descriptions of Evaluation
Procedures:

e Heal t h/ Medi cal : Heal t h and nedi cal history, information
about child s health and nedical status or nedical diagnostic
evaluation to determne a nedically-related disability to be
perfornmed by a pediatric MD. or D QO

e Vision: Assessnment of visual acuity, field of vision, and
vision functioning as necessary to determne a vision-rel ated
disability to be perfornmed by a pediatric opthanol ogi st .

* Hearing: Assessnment of hearing functioning and extent of
hearing inpairnent as necessary to determ ne a hearing-
related disability to be performed by a Ph. D audiol ogi st.

e Mtor: Assessnment of gross and/or fine nmotor skills and
abilities in relation to educational needs to be perforned by
a licensed occupational therapist.

QO Communi cat i on/ Language: Speech skills (i ncl udi ng
articulation, voice, fluency, and oral-notor) and/or
receptive and expressive |anguage skills and abilities
(i ncludi ng phonol ogy, norphol ogy, syntax, senmantics, and
pragmatics) to be perfornmed by a Masters |evel speech and
| anguage t her api st .

.8 Academ c Achi evenent : Assessnents to neasure academ c
achi evenent in such areas as |listening conprehension, oral
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expression, basic reading skills, reading conprehension,
reading fluency, nathematics calculation, nathematics problem
solving, and witten expression skills to be perfornmed by a
Ph.D. child psychol ogi st.

® Intellectual/Cognitive: I ndi vi dual |y adm ni st ered
assessnent of child s ability to learn, including overall
nmental ability and cognitive functioning to be perforned by
the sanme Ph. D child psychol ogi st.

® Perceptual/Processing: Child' s abilities to perceive and/ or
pr ocess i nformation t hr ough vi sual , audi tory, and
sensori notor neans to be perforned by the sane Ph.D. child
psychol ogi st.

O Devel opnental: Assessnent of child s devel opnental history,
skills, and abilities in relationship to expectations for the
age group to be performed by the same Ph.D. child
psychol ogi st.

O Psychol ogi cal, Social/Enotional: Information collected and
assessnents of the child' s social skills/enotional status,
psychol ogi cal concerns, and behavi or (may include data
col | ection, rating scal es, behavi or al observati ons,
interviews, personal inventories, and projective tests) to be
performed by the sanme Ph.D. child psychol ogi st.

® bservation in dassrooni G her Environment: bservations of
child s performance and functioning in the classroom and/or
other appropriate settings to be perforned by the sane Ph.D.
chil d psychol ogi st

O Functional Behavior: Information collected and assessnents
of the child's functional behavior (may include date
col | ecti on, rating scal es, behavi or al observati ons,
interviews, and personal inventories) to be perforned after
all reports have been provided.

® Adaptive Behavior: Assessnent of child s general behavior in
the school and hone settings (may include adaptive behavior
skills and activities in the community) to be performed after
all reports have been provided.

The referral question is to address each area and answer the
specific questions. It is to rule in or out each problemvis a
vis the problens observed at school. The testing nust include
direct involvenent on the part of the Student vis a vis his
difficulties relating to the referral questions. That is, he is
to provide his rating scales, etc.

Both the parent and the District shall choose three

i ndividual s who have not had any contact with Student to perform
each of the assessnments ordered. If a common nane appears on each
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list, that person will be retained to provide the evaluation. If
no conmon nane appears, then District shall chose one of parent's
nanes. The evaluations are to be scheduled within fourteen (14)
days from the date of this Oder and conpleted as quickly as the
eval uators can conplete them but no later than forty-five (45)
school days fromthe date of this Order.

VI11. Appeal Statenent

Unl ess appeal ed, this decision is binding upon all parties.
Either party may appeal this decision by filing a witten notice
wi th Special Education Section, State Departnment of Education,
2500 N. Lincoln Blvd., Olahoma City, OK 73105. The appeal nust
be made within 30 days of the receipt of this decision.

IT1S SOORDERED this [20'"] day of [January]
2014. [ S gnat ur e}
Hugh V. Ri neer

Att. Appendix | - Wtness List
Appendi x Il - Admtted Exhibit List
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CERTI F CATE G- NAI LI NG

This is to certify that on this [20'"] day of January, 2014, a
true and correct copy of the above and foregoing Decision was
mai | ed, postage prepaid, and e-nailed to the follow ng:

[ Parent]

[ School District Attorney]
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[ Par ent] )
on behalf of AV., St udent, )

VS.

[ Scho
ool |

STATE DEPARTMENT OF EDUCATI ON
DUE PROCESS PROCEEDI NG
STATE OF OKLAHOVA

)
Peti ti oner, )
)
) DPH No. 2060
)
)
Respondent . )
APPENDI X |

W TNESS LI ST

FCR PETI TI ONER/ PARENT:

10.

[1.
(1.
[1.
[1,
[1,
[1.
[1.
[1.
[1.
[].

Director of Special Education, []

School Psychol ogi st, []

Principal, []

5th Grade Readi ng/ Language Arts Teacher, []
Speci al Education Coordinator, []

Board Certified Behavior Analyst, []

El ementary Assistant Principal, []

Par ent

Pedi atri c Neuropsychol ogi st, Private Practice

Certified Academ c Language Therapist, Licensed

Dysl exi a Therapist, Certified Teacher, Master
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Instructor for [] Center, and Renedi al Readi ng
Specialist for [], Private Practice

11. [], Speech Language Pat hol ogist, Private Practice

FOR RESPCNDENT/ DI STRI CT:

1. [], Teacher previously enployed by []

2. [T, Special Education Teacher, []

3. [], Reading Specialist Title 1 Literacy Coach, []
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STATE DEPARTMENT OF EDUCATI ON
DUE PROCESS PROCEEDI NG
STATE OF OKLAHOVA

[ Parent],
on behal f of Student,

Petiti oner,
VS. DPH No. 2060
[] PUBLIC SCHOCOLS,

Respondent .

APPENDI X |

ADM TTED EXH BI T LI ST

FOR PETI TI ONER/ PARENT:

Petitioner did not nunber her exhibit book w th exhibit
nunbers. Each page of her exhibit book was individually nunbered.
She provided a docunent with exhibit nunbers with references to
the page nunbers in the exhibit book. It was not clear during the
hearing if the exhibit nunbers were totally accurate. | have
attached to this docunent the Petitioner's docunent which shows
her exhibit nunbers and page nunbers. The follow ng exhibits were
not admtted into evidence: Pages 12, 13, 14, 15, 16, 17, 18, 19,
20, 21, 22, 25, 44, 45, 66, 67, 68, 69, 70, 71, 72, 73, and 74-
96. The audi otape was not admtted.

FOR RESPONDENT/ DI STRI CT:

1. Oct ober 28, 2013 Witten Notice to Parent.

2. November 8, 2008 Psychol ogi cal Consul tati on Eval uation by
[].

3. July 6, 2010 Psychol ogi cal Evaluation July 6, 2010 by [].

4. Oct ober 28, 2011 Reading Test by [].
5. June 7, 2013 | ndependent Readi ng Eval uation by [].
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.
26.

Sept enber 27, 2013 Overview of HWR Readi ng Program and
rel ated attachnments

Fall Senmester 2013 Story witten by [].

August 14, 2006 Federal Register/Vol. 71 No. 156/ Rul es and
Regul ati ons.

Report from What Works Cl eari ng House- Unbranded- Orton
G | l'i ngham-based i nterventions.

April 24, 2008 to April 5, 2013 Evaluations of [].

April 2, 2013 [] overview of [] Behavioral Issues.

September 17, 2013 | EP Packet.
May 20, 2013 | EP Packet.

December 12, 2012 | EP Packet.

November 7, 2012 | EP Packet.
May 7, 2012 Assistive Technol ogy Assessnent Packet.

September 14, 2012 | EP Packet.

August 17, 2011 | EP Packet.
May 5, 2011 | EP Packet.

April 7, 2011 [] Comment Form

June 2, 2010 OSDE Form 8 by [] School s.
October 18, 2010 | EP Packet.

March 10, 2011 | EP Packet.

Sept ember 23, 2010 | EP Packet.

September 3, 2010 | EP Packet.
March 4, 2010 | EP Packet.
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27.

28.

29.

30.

31.

32.

33.

34.

Sept ember 4, 2009 | EP Packet.

May 8, 2009 | EP PackeJ from ][] Schools

—ker- i/

May 7, 2012 | 4o - | EP Packet.

29,4

. R, T
o

February 19, 2013 | EP Packet.

November 7, 2013 E-mail from|[] to []

Sept enber 4, 2012 Letter from[] to [].

| DEA Regul ation's —_—
300.8C(10)  Specific”.. /!

Learni ng _ e
g .

Disabilities Section 300.306 Deternination -of—EHgibility.
Addi ti onal Procedures | for Identifying Children wth
Specific Learn D sabilities Section 300.307 and 300.308.

Section 300.310 Obs —300-—311—Specific
docunentation for eligibility determnation. f

All ' Exhibits I—i—sred—by—rrm—ﬁar‘em—and—nm—ab]’—eu‘edto
by the [] School D strict.

FROM HEAR NG CFFI CER

1.

E-mai | between
Petitioner and [].
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