
In responding to your inquiry ,  w e rest rict  our examinat ion to the Const it ut ional Ethics Rules [supra]
1

since this agency  has no jurisdict ion to rev iew  eit her const it ut ional or statutory  prov isions.  For

informat ive purposes, w e note that  A rt icle 10 , Sect ion 11  of  t he Oklahoma Const it ut ion prohibit s,

“ The receiv ing, direct ly  or indirect ly ,  by any of f icer of  t he State, or of  any county , cit y ,  or t ow n, or

member or of f icer of  t he Legislature, of  an interest ,  prof it ,  or perquisit es, arising f rom the use  or

loan of  public f unds in his hands, or moneys to be raised through his agency  for State, cit y ,  t ow n

dist rict ,  or county  purposes.. .”   It  is punishable as a felony and includes disqualif icat ion to hold

of f ice.  W e leave adv ice on that  mat ter t o the A t t orney General w ho has primary  jurisdict ion over

interpretat ion of  t he const it ut ion and statutes.
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In the executive port ion of its regular meeting held March 12, 1998, the Ethics
Commission considered your request for an ethics interpretat ion.  After review ing the
matter, the Commission determined that the question you asked can be answ ered from
a direct reading of the controlling authority.  Since ethics interpretat ions are reserved
for issues w hich must be construed, the Commission voted to convert your request
to an informal opinion.  You have asked:

Does the Oklahoma Constitut ion, State law  or the Constitut ional Ethics
Rules, Sect ion 257 :1 -1 -1  et  seq. of  t he Rules of  t he Ethics Commission, 74  O.S. Supp.

1997 , Ch. 62 , A pp., permit  a college, w hich is both a member of the
Oklahoma State System of Higher Education and an area vocational
technical school district , after public notice and bidding, to aw ard a
contract to a bank to install on the campus for college and public use one
or more automatic teller machines [“ ATM’s” ] under any of the follow ing
condit ions?1

a. A member of the Board of Regents of the college
[” Regent” ], also a member of the Board of Trustees for the
overlapping area vocational technical district  [“ Trustee” ] is an
advisory member of the bank’s board of directors.  With respect
to this posit ion, he received only nominal compensation,, has no
ow nership interest in the bank, does not vote and receives no
salary, but may be the beneficiary of other perquisites.

b. A Regent/Trustee is a member of the bank’s board of
directors.  He is a substantial shareholder in the bank, receives a
salary together w ith other possible compensation, and has voting
rights.

c. Would the answ er to either (a) or (b) above be dif ferent if
the college, after bidding, permits more than one bank to install
ATM machines on its campus (e.g., aw ard such a contract to three
or more of the best bids)?
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d. Would the answ er to either (a),(b) or (c) above be dif ferent
if  the respective Regent/Trustees abstain f rom voting on any item
related to these issues?

FACTS

You have advised that, w ith respect to the proposal to install the ATM’s, the follow ing
apply:

1. The college w ill receive some remunerat ion from the bank for allow ing it  to
place the ATM’s on campus.  

2. The bank receives some prof it  from ATM transactions w ith respect to these
machines.

ANALYSIS

The Rules make the instant Regent/Trustees “ public members” .

“Public member” means a member appointed to a compensated or

uncompensated part -t ime posit ion on a board, commission, council,  authorit y ,  bureau,

commit t ee, state-benef icial t rust ,  or other establishment  of  t he execut ive, legislat ive or

judicial branch of  t he State of  Oklahoma.. .

2 5 7 :1 -1 -2

As such, they are also “ state off icers” .

"State officer"  means an elect ive, appointed or employed of f icer,  including a

public member, in t he execut ive, judicial or legislat ive branch of  t he State of  Oklahoma.

2 5 7 :1 -1 -2

The Rules regulate business dealings betw een state off icers/public members and the
governmental ent ity they serve.  Restrict ions are triggered w hen the governmental
entity seeks to enter transactions w ith a business w ith w hich the state off icer/public
member is “ associated” .  The Rules define this as:

"Associated" ,  w hen used w it h reference t o an ent it y , includes an ent it y  in w hich

an indiv idual or a member of  his or her immediate family  is a director,  of f icer, f iduciary,

t rustee, agent ,  or partner,  or ow ns or cont rols,  in the aggregate, at  least  tw o percent

(2% ) or a value of  f ive thousand dollars ($5 ,000 ) of  t he out standing equit y .

2 5 7 :1 -1 -2

The same applies w here the state off icer/public member ow ns a  “ substantial f inancial
interest”  in such business entity.

"Substantial financial interest"  means an interest  t hat  could result  in direct ly  or

indirect ly  receiv ing a substant ial pecuniary  gain or sustaining a substant ial pecuniary  loss
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as a result  of  ow nership or interest  in a business ent it y ,  or as a result  of  salary , gratuit y

or other compensat ion or remunerat ion f rom any person, partnership, organizat ion or

associat ion.  The t erm ` substant ial f inancial int erest '  includes,  but  is not  lim it ed to, an

ow nership interest  of  f ive percent  (5 % ) or more in a business enterprise or an interest

in an ent it y  f rom w hich div idends of  one thousand dollars ($1 ,000 .00 ) or more w ere

derived during t he preceding calendar year.

2 5 7 :1 -1 -2

Section 257:20-1-10 specif ies the circumstances under w hich state off icers/including
public members may hold private interests in public contracts. In pert inent part it
provides:

State officers'  and state employees'  private interests in public contracts

(a) Prohibition on contracting w ith state--Exceptions.

(1 ) State officers and state employees.   No st ate of f icer or st ate employee,

except  a public member,  shall sell,  of f er t o sell or cause t o be sold, rent  or lease

eit her as an indiv idual or t hrough any business enterprise in w hich he holds a

substant ial f inancial int erest , goods, serv ices, buildings or propert y  t o t he

governmental ent it y  w it h w hich the of f icer or employee is associated or t o any

business ent it y  licensed or regulated by the governm ental ent it y  w hich the

of f icer or employee serves unless real propert y  is acquired f rom the st ate of f icer

or st ate employee eit her by  condemnat ion proceedings or t he price t o be paid

for such propert y  is approved in w rit ing by the appoint ing authorit y  of  t he

agency acquiring such propert y  and by the Governor.   A  public member shall be

required t o disclose in detail any at t empt  to sell,  of f er t o sell or cause to be sold,

rent  or lease eit her as an indiv idual or t hrough any business enterprise in w hich

he holds a substant ial f inancial int erest ,  goods, serv ices, buildings or propert y

to any  government al ent it y  w it h w hich t he public member is associated or to

any business ent it y  licensed or regulated by t he governmental ent it y  w hich the

public member serves.  Such disclosure shall be made part  of  t he m inutes of  t he

meet ing of  t he ent it y  on w hich the public member serves and t he public member

shall be disqualif ied f rom part icipat ing in the discussion on, vot ing on,

inf luencing or at t empt ing to inf luence any act ion taken by the ent it y  on t he

proposed t ransact ion as prov ided in Sect ion 8  of  t his chapter. . .

*      *      *

(c) Exceptions for all state officers and state employees.   Subsect ions (a) and (b),

except  as prohibit ed by law , shall not  apply  to:

(1 ) cont ract s f or goods or services valued at  less t han f ive t housand dollars

($5 ,000 );

(2 ) cont ract s entered into af t er public not ice by t he governmental ent it y  and

compliance w it h compet it ive bidding procedures; and

(3 ) employment  cont ract s entered into w it h former legislators.

257 :20 -1 -10 (a)(c)          [emphasis added]
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Thus, provided they make the requisite disclosure and abstain from voting, discussing,
influencing or attempting to influence the transaction, the Rules permit public members
to be “ associated”  w ith or retain a “ substantial f inancial interest”  in contracts coming
before the governmental ent ity they serve.  

Under either scenario (a), w here the Regent/Trustee is an advisory member only of the
bank board of directors, or scenario (b), w here the Regent/Trustee is an actual member
of the board and substantial shareholder in the bank, the Rules permit the college to
contract w ith the bank, provided these public members publicly disclose their
status/interests, the disclosure is ref lected in the minutes of the meeting, neither
attempts to inf luence the vote and both abstain from voting. 

Under scenario (c), w here there is public not ice and bidding, the restrict ions on
disclosure and abstention from voting do not apply.  Scenario (d) has already been
answ ered in (a) and (b).

CONCLUSION

It is therefore the informal opinion of the Ethics Commission staff that whether a
Regent/Trustee of a college within the Oklahoma System of Higher Education is an
advisory member of the bank board of directors, with nominal compensation and some
perquisites, or is a full voting board member and owns a substantial financial interest
in the bank, does not prohibit the college from contracting with said bank for
installation of one or more ATM’s, provided that these individuals publicly disclose
their status/interests, the disclosure is reflected in the minutes of the meeting, neither
attempts to influence the vote and both abstain from voting.  Where there is public
notice and bidding, the restrictions on disclosure and abstention from influencing the
vote or voting do not apply.

Please be advised that, like ethics interpretat ions, informal opinions are fact specif ic.
They answ er only the question or questions put forth in the underlying request.

The Commission staff  can issue informal opinions, upon approval of the Chair or Vice
Chair, provided the matter is reasonably susceptible to a single analysis and is not the
subject of lit igat ion, invest igat ion or legislat ion.  We hope they shed light on the issue
and provide guidance.  They are not, how ever, off icial pronouncements.

This letter has been approved by the Chair.  Please be advised that, like ethics
interpretat ions, informal opinions are published w ith suff icient delet ions to prevent
identif icat ion of the person or persons involved.


