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ETHICS INTERPRETATION EI-1995-005
ISSUED APRIL 13, 1995

The Ethics Commission, in regular meeting, addressed your request for an Ethics
Interpretat ion.  You have asked

May a 1994 candidate for state off ice, w ho checked only " transfer to
candidate' s future elect ion campaign"  on the " Use Of Surplus Funds"
category of his Statement Of Organizat ion [" Form SO-1" ], obtain a
variance from the Ethics Commission to permit  him to dispose of surplus
campaign funds according to another method set forth in Section
257:10-1-20 (a)(3) of  the Constitutional Ethics Rules, w hen the
candidate has determined that he w ill not again seek elect ive off ice?

FACTS

You have advised the Commission that you ran for off ice in the 1994 state elect ions
and w ere defeated.  You have a balance of campaign funds in your candidate
committee bank account.  You w ould like to close your campaign.  In order to do so,
you acknow ledge that you must dispose of surplus campaign funds.  The single use
you selected on the face of your Statement Of Organizat ion [" Form SO-1" ] is no longer
viable, since you have subsequently decided not to again seek off ice.  You w ould like
to transfer your surplus funds to the state or local central committee of a polit ical party
or avail yourself  of other uses authorized by the Constitut ional Ethics Rules [Sect ion 257:

1-1-1 et  seq. of  the Rules of  the Ethics Commission, 74 O.S. 1994 Supp., Ch.62, App.].  You have
thus asked the Commission for a variance w hich w ould allow  you to dispose of your
remaining campaign funds according to those uses set forth in the constitut ional rules.

ANALYSIS

The constitut ional rules require that candidates for state off ice declare intended uses
for surplus campaign funds.  These uses must be selected from a list  contained in
257:10-1-20.  It  provides:

Use of campaign contributions and use of surplus funds

(a) Candidate commit t ees.

*    *    *   

(3 )  Use of  surplus funds.  The surplus funds may:

(A ) be deposit ed w it h the State Treasurer t o the credit  of  t he

General Revenue Fund;

(B) be returned t o t he cont ributors pursuant  t o any  form ula

approved by  the candidate; prov ided, any amount  returned to a

cont ributor shall not  exceed the amount  of  t he original cont ribut ion;

(C) be cont ributed to a charit able organizat ion;
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(D) be retained by the candidate or candidate commit t ee f or use in

a future elect ion for a six -year period follow ing t he General Elect ion for

t he same or dif f erent  of f ice;

(E) be used to defend legal act ions or proceedings arising out  of  t he

campaign, elect ion, or t he performance of  t he candidate' s of f icial dut ies

as a state of f icer;  prov ided that  a candidate/of f iceholder w ho, in the

course of  such legal act ions or proceedings, is f ound to have v iolated

statutes or any prov ision of  t his t it le shall repay funds used for his or

her legal defense to his or her candidate commit t ee;

(F) be used for a communit y  act iv it y ;

(G) be t ransferred t o t he state or local cent ral commit t ee of  a

polit ical part y ;  or

(H) be dist ributed using a combinat ion of  t hese opt ions.

The declarat ion of uses for surplus funds is set forth on the face of the Statement Of
Organizat ion each candidate committee must f ile w ith the Commission.

Statement of organization

(a) Candidate commit t ee statement  of  organizat ion.

(1 )  The statement  of  organizat ion shall include the follow ing:

*    *    *

(i)  a designat ion of  t he use or uses of  surplus funds, w hich shall be

lim it ed t o t hose set  f ort h in Sect ion 20  of  t his chapt er;

*    *    *

2 5 7 :1 0 -1 -1 2

The rat ionale for requiring candidates to declare uses for surplus funds at the point of
registering w ith the Commission is so that the public, w hen making contribut ions, can
be on notice as to how  a candidate intends to use such funds.

A candidate may amend his Statement Of Organizat ion to provide for other or
addit ional uses of excess funds.  But, no contribut ions received prior to the date of
f iling the amended statement may be used for the amended purposes.

Designation of use of surplus funds.

A  candidat e w hose candidate commit tee has an unexpended balance of  f unds not

otherw ise obligated for t he purposes specif ied in Paragraph (1 ) of  t his subsect ion shall

designate how  the surplus funds are t o be dist ributed.  Uses are lim it ed to those in

Paragraph (3 ) of  t his subsect ion and shall be set  f ort h on t he commit t ee' s statement  of

organizat ion.   Surplus funds may not  be expended for any other purpose.  The

designated use or uses f or surplus funds may be changed by t he candidate commit t ee

by f iling an amended st atement  of  organizat ion, prov ided that  no cont ribut ions received
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prior t o t he date t he amended statement  of  organizat ion is f iled w it h t he Com m ission

may be used for t he amended use or uses.

257 :10 -1 -20 (a)(2 )         [emphasis added]

The Commission has thus evidenced its intent to protect the public' s right to know
w here surplus campaign funds are going to be spent at the point of  giving and
receiving campaign contribut ions.

In this instance, the public w as on notice that you restricted your declared use of
surplus campaign funds for a future race.  At the t ime of collect ing contribut ions you
did not foresee that you w ould need to use surplus funds for any purpose.  Since the
elect ion, you have determined that you w ill not again stand for elect ion.  But, your
decision w as reached after you had collected all your contribut ions, hence, too late to
amend your Statement Of Organizat ion to any avail pursuant to 257: 10-1-20(a)(2).
Under a strict  reading of the constitut ional rules, you are prohibited from disposing of
your excess funds according to any other specif ied uses.

A use variance constitutes permission to depart from the literal requirements of a
regulat ion. [BLACK' S LAW DICTIONARY, 5th Edit ion]  While variances are not to be
encouraged, in this case, to w ithhold one w ould yield an absurd result.  It  does the
public no good to deny you the opportunity to close out your campaign w hich, in turn,
requires disposing of surplus funds.  How ever, because you failed to notify the public
that you w ould avail yourself  of the full range of permitted uses, the Commission w ill
grant the variance for deposit  of your funds to the State Treasurer to the credit  of the
General Revenue Fund, under 257:10-1-20(a)(3)(A), or, pursuant to 257:10-1-
20(a)(3)(B), for return to your contributors pursuant to any formula you approve,
provided any amount returned to a contributor shall not exceed the amount of the
original contribut ion.

The Commission thus grants you permission to amend your Statement Of Organizat ion
accordingly, and then, dispose of current funds in either of the stated manners.  The
Commission considers this holding specif ic to this case and that it  does not constitute
a precedent.

CONCLUSION

It is therefore the ethics interpretation of the Ethics Commission, as voted upon at its
regular meeting held April 13, 1995, that this candidate should be and is granted a use
variance with respect to 257:10-1-20(a)(2), such that he will be allowed to amend his
Statement Of Organization to reflect that his surplus campaign funds will be deposited
to the State Treasurer to the credit of the General Revenue Fund, under 257:10-1-
20(a)(3)(A), or, pursuant to 257:10-1-20(a)(3)(B), returned to his contributors pursuant
to any formula he approves, provided any amount returned to a contributor shall not
exceed the amount of the original contribution, and then dispose of current campaign
funds accordingly.  The Commission considers this holding specific to this case and
that it does not constitute a precedent.
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Please be advised that ethics interpretat ions by law  w ill be published by this
Commission w ithout identifying petit ioners.


