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ETHICS INTERPRETATION EI-1992-004
ISSUED DECEMBER 10, 1992

The Ethics Commission, in its regular meetings on November 6 and December 10,
1992, discussed your request for an ethics interpretat ion as to the follow ing question:

How  much can a member of the Oklahoma House Of Representat ive earn
in commissions from a company that does business w ithout violat ing the
" substantial f inancial interest"  provision of Tit le 74 Oklahoma Statutes
Section 4202, subsection 35?

FACTUAL BACKGROUND

We note that you have provided us w ith the follow ing factual background w ith respect
to this question:

1. the contemplated situat ion entails that a legislator w ould be act ing as a
salesperson for a company w hich manufactures an energy saving ref lector
device for light f ixtures; 

2. the legislator w ould be making direct sales, or as an alternative, others w ould
be making direct sales of the product; if  the latter w ere the case, the legislator
w ould then receive an " override"  or some sort of share in the prof its from such
sales;

3. sales w ould be made both to state agencies and to businesses in the private
sector;

4. since sales w ith the state w ould be aimed at all state agencies, some of those
targeted w ill fall w ithin the purview  of committees to w hich the legislator has
been assigned;

5. the legislator' s projected share in the profits w ould be tw enty eight per cent
(28%) of the net  prof its, w ere the legislator to be the direct salesperson, and
a part of that amount if  someone else w ere to funct ion as the salesperson.

The question is w hether, under these facts, the legislator has a " substantial f inancial
interest"  in this venture, w hich w ould bring him or her under the statutory prohibit ion
hereinafter set forth.

ANALYSIS

The Ethics Commission Act [74 O.S. 1991, § 4200 et  seq.] includes provisions w hich speak
to prohibit ions upon legislators'  act ivit ies.  These are found in Tit le 74, Oklahoma
Statutes, Section 4246 (e) and (h), w hich provide:



The A ct  def ines the term  as follow s:
1

"Substantial financial interest"  means an interest  t hat  could result  in direct ly  or indirect ly

receiv ing a substant ial pecuniary  gain or sustaining a substant ial pecuniary  loss as a result  of

ow nership or interest  in  a business ent it y ,  or as t he result  of  salary , gratuit y ,  or ot her

compensat ion or remunerat ion f rom any person, partnership, organizat ion or associat ion.

[74  O.S. 1991  §4202  (35 )]
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Legislators--Prohibit ed A ct s

No Legislator shall:

*  *  *  

(e)  Sell or cause t o be sold, rent  or lease either as an indiv idual or t hrough any

business enterprise in w hich he holds a substant ial f inancial int erest ,  goods, serv ices,

buildings, or propert y  t o any  state agency  except  by condemnat ion or t hreat  of

condemnat ion;1

*  *  *  

(h)  Receive or agree to receive compensat ion f or represent ing or assist ing any

person or business in any t ransact ion involv ing the state. . .

*  *  *  

[74  O.S. 1991 , §  4246  (e) (h)]          [emphasis added]

The Commission construes the clause " substantial f inancial interest"  as modifying and
explaining the w ords " business enterprise" .  Thus, it  f inds that subparagraph (e) of 74
O.S. 1991, § 4246 prohibits individual legislators from selling or causing to be sold,
rented or leased to the state any goods, services, buildings or property.  That being so,
the Commission holds that this provision prevents legislators f rom engaging in direct
sales of the instant product w ith the state or any of its agencies.

The Commission also f inds that legislators may not receive compensation for assist ing
any person or business in any transaction involving the state.  Compensation, as used
in this sense, is def ined as:

"Compensation"  means money, serv ice, f ac ilit y  or t hing of  value or f inancial

benef it  w hich is received in return for or in connect ion w it h serv ices rendered or t o be

rendered;. ..

    [74  O.S. 1991 , §  4202  (8 )]

As the foregoing makes clear, commissions earned or shared in fall squarely w ithin this
definit ion.  Thus, the Commission f inds that a legislator cannot accept a commission
on goods or services sold to the state or its agencies, nor can he or she part icipate in
commissions earned in such cases by others.



These rules w ere promulgated and delivered t o t he Oklahoma House of  Representat ives and Senate on
2

t he second day of  t he legislat ive session in 1992 .  They w ere subsequent ly  disapproved in House Joint

Resolut ion 1077  and are of  no f urt her legal ef f ect .  The Commission f eels, how ever, t hat  t his prov ision

w as w ell reasoned and f inds it s t erms to meet  t he instant  sit uat ion.
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Still, a business could engage in such sales and a legislator could derive compensation
from it, provided he or she did not assist w ith transactions involving the state and his
or her interest in this ent ity w ere less than a " substantial f inancial"  one.

Thus, tw o questions arise:  f irst, " What, for present purposes, is a business?"  and,
second, " What, under these facts, is a substantial f inancial interest?"

With respect to the f irst, the Commission adopts the definit ion set forth in the Ethics
Commission Act, supra, w hich provides:

"Business"  means any  corporat ion, partnership,  sole proprietorship,  f irm

enterprise, f ranchise, associat ion organizat ion, self -employed indiv idual,  holding

company, joint  st ock company, receivership, t rust , or any legal ent it y  t hrough w hich

business is conducted for prof it ; . . .

    [74  O.S. 1991 , §  4202  (1 )]

With respect to determining " substantial f inancial interest" , the Commission has
examined other authorit ies.  It  f inds most persuasive those provisions set forth in the
term " associated"  contained in its Final Rules:2

"Associated" ,  w hen used w it h reference to an organizat ion, includes an

organizat ion in w hich an indiv idual or a member of  his or her immediate family  is a

director,  of f icer,  f iduciary , t rustee, agent ,  or partner,  or ow ns or cont rols,  in the

aggregate, at  least  t w o percent  (2% ) or a value of  f ive t housand dollars ($5 ,000 .00 ) of

t he out standing equit y .

        [257 :15 -1 -2 . Def init ions]

Thus, the Commission f inds that a legislator could be an ow ner in a business w hich
sells goods or services to the state or its agencies, so long as the degree of ow nership
w as less than tw o percent (2%) in the aggregate or a value of f ive thousand dollars
($5,000.00) of its outstanding equity.

CONCLUSION

It is, therefore, the ethics interpretation of the Ethics Commission as voted on at its
regular meeting held December 10, 1992, that:

1. a member of the legislature is prohibited under Oklahoma Statutes, Title 74,
Section 4246 (e) from engaging in direct sales with the State of Oklahoma or
any of its agencies;
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2. a member of the legislature is prohibited under Oklahoma Statutes, Title 74,
Section 4246 (h) from assisting in a transaction with the State of Oklahoma or
its agencies;

3. a member of the legislature may posses an ownership interest in a business
enterprise which does business with the State of Oklahoma, so long as that
interest remains below that of a "substantial financial interest", which the
Commission finds to be no more than two percent (2%) in the aggregate, or a
value of five thousand dollars ($5,000.00) of the outstanding equity of said
business.

4. nothing herein would apply to sales made to businesses in the private sector.

Please be aw are that  state law  requires this agency to publish the Ethics
Interpretat ions it  issues.  This w ill be done in such a w ay as to protect the name of the
requesting party.


