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ETHICS INTERPRETATION EI-1992-003
ISSUED NOVEMBER 6, 1992

The Ethics Commission, in its regular meeting on November 6, 1992, discussed your
request for an Ethics Interpretat ion as to the follow ing questions:

I. Will Sections in House Joint Resolut ion 1077 [" HJR 1077" ]
applicable to state off icers and employees include board members
and employees of public schools and area vo-tech schools of the
State of Oklahoma?

II. In the alternative, if  HJR 1077 is ruled ineffect ive as an
amendment to the Ethics Commission Act, w ill Tit le 74 O.S.
1991, § 4200 et seq. and the proposed rules of the Ethics
Commission apply to the public schools of the State of Oklahoma,
to include area vo-tech schools?

III. Would HJR 1077 apply to a person w ho is a sit t ing board member and
not to the same person as a candidate?

ANALYSIS

I. WILL SECTIONS IN HOUSE JOINT RESOLUTION 1077 [" HJR 1077" ]
APPLICABLE TO STATE OFFICERS AND EMPLOYEES INCLUDE BOARD
MEMBERS AND EMPLOYEES OF PUBLIC SCHOOLS AND AREA VO-TECH
SCHOOLS OF THE STATE OF OKLAHOMA?

The follow ing terms, as amended by HJR 1077, must be considered in answ ering your
f irst question:

17 .  28 .  " Governmental ent it y "  means any depart ment ,  commission, authorit y ,

council,  board, bureau, commit t ee, legislat ive body, agency, public t rust ,  or other

establishment  of  t he execut ive, legislat ive or judicial branch of  t he State of  Oklahoma

or polit ical subdiv ision t hereof .   For purposes of  rules promulgated by  t he Et hics

Commission pursuant  t o Sect ion 3  of  A rt icle XX IX  of  t he Oklahoma Const it ut ion, t he

term " governmental ent it y "  shall not  include ent it ies of  polit ical subdiv isions of  t he State

of  Oklahoma;

29 .  48 .  " State employee"  means an elected or appointed of f icer or employee

of  t he execut ive, judicial,  or legislat ive branch of  st ate governm ent  any state

governmental ent it y ,  except  members of  t he House of  Representat ives or State Senate,

and an employee, other t han an adjunct  professor,  in the serv ice of  an inst it ut ion of

higher educat ion comprising The Oklahoma State System of  Higher Educat ion;

55 .  " State of f icer"  means an elected or appointed of f icer in a state

governmental ent it y ;   

[emphasis added]
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It  is obvious that the term " governmental entity"  is intended to include all ent it ies of
the state and its polit ical subdivisions.  The question is w hether employees of  all
governmental entit ies are included w ithin the definit ion of " state employee" .  But,
rather than the definit ion referring to an off icer or employee of any governmental
entity,  it  applies to an off icer of employee of " any STATE governmental ent ity" .
Likew ise, the term " state off icer is def ined as an off icer in a "STATE governmental
entity" .  [emphasis added]

The question then is by adding the w ord " state"  to the term " governmental entity" ,
did the Legislature intend to exclude off icers and employees of polit ical subdivisions
of the state?  It  seems unlikely that such a broad expansion of the Commission' s
oversight w as intended w ithout notice to either the Commission or to those w ho
w ould addit ionally come w ithin its jurisdict ion.

Employees of inst itut ions of higher education comprising the Oklahoma State System
of Higher Education w ere intentionally covered both by the Commission' s rules and
HJR 1077.  Had the Legislature intended to addit ionally include employees and board
members of vo-tech and school districts, the Commission feels the intent w ould have
been expressed.  That argument, together w ith the limitat ion of the w ord " state"
before governmental ent ity, is persuasive that employees and off icers of polit ical
subdivisions, including school and vo-tech districts, are not covered by the definit ions
of state employee and state off icer contained in HJR 1077.

II. IN THE ALTERNATIVE, IF HJR 1077 IS RULED INEFFECTIVE AS AN
AMENDMENT TO THE ETHICS COMMISSION ACT, WILL TITLE 74 O.S. 1991,
§ 4200 ET SEQ. AND THE PROPOSED RULES OF THE ETHICS COMMISSION
APPLY TO THE PUBLIC SCHOOLS OF THE STATE OF OKLAHOMA, TO
INCLUDE AREA VO-TECH SCHOOLS?

Ethics Interpretat ions EI-88-007 and EI-88-008 [formerly called advisory opinions] help
decide this question.  These speak to w hether members of school boards, in the f irst
instance, and vocational-technical inst itut ions, in the second, are required to f ile
f inancial disclosure statements.  The answ er to both w as no.  Underlying the decisions
w as the rat ionale that the Legislature had not  intended to treat such members as
elected off icials.  Copies of both opinions are attached hereto, incorporated and made
a part hereof in response to your second question.

We next note that the Ethics Commission promulgated rules w hich w ere submitted to
the Legislature on February 4, 1992.  Those w ere disapproved in Section 1 of HJR
1077, w hich w as signed by the Governor.  The law suit  currently before the Oklahoma
Supreme Court does not challenge the disapproval of the rules nor does it  seek to
reinstate them.  For that reason, your second question is moot.

How ever, for your information, the definit ion of " governmental entity"  contained in
257:1-1-2 of the Commission' s rules specif ically excluded " entit ies of polit ical
subdivisions of the State of Oklahoma" .  The definit ion of state employee included an
off icer and employee of " any governmental ent ity"  and " an employee, other than an
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adjunct professor, in the service of an inst itut ion of higher education comprising the
Oklahoma State System of Higher Education."   A " state off icial"  w as defined as " an
elected, appointed or employed off icial in the executive, judicial or legislat ive branch
of the State of Oklahoma."   This language thus made clear that employees and off icers
of school and vo-tech districts w ould not have been covered by the Commission' s
rules.

III. WOULD HJR 1077 APPLY TO A PERSON WHO IS A SITTING BOARD MEMBER
AND NOT TO THE SAME PERSON AS A CANDIDATE?

The answ er to w hether a sit t ing board member must f ile f inancial disclosure
statements is answ ered in EI-88-007 and EI-88-08, above cited.  The answ er to
w hether candidates are governed by the campaign disclosure requirements of HJR
1077 must be determined by the intentional amendment to the follow ing definit ion
from Section 3:

4 .  10 .  " Candidate"  means a person w ho seeks nominat ion or elect ion to a

state or county office.   An indiv idual is a candidate w hen the indiv idual:

a.  has f iled a not if icat ion and declarat ion of  candidacy f or any public of f ice w it h

the Secretary  of  t he State Elect ion Board or t he secretary  of  any county  elect ion board,

*      *      *

This definit ion is in conflict  w ith the language retained in the follow ing definit ions also
from Section 3 of HJR 1077:

3 .  9 .   " Campaign"  means and includes all act iv it ies for or against  t he elect ion

of  a candidate to a specif ic state or local of f ice f or a specif ic t erm or t he passage or

defeat  of  a state quest ion ballot  measure f rom the date of  t he f irst  cont ribut ion, t he

making of  t he f irst  expendit ure, t he f iling of  a declarat ion of  candidacy or a public

announcement  of  int ent  t o seek such elect ion, w hichever is f irst ;

11 . 17 .  " Cont ribut ion"  means and includes any  money, propert y ,  or in-kind

serv ices,  including but  not  lim it ed to, print ing or engraving, radio or t elev ision t ime,

billboards, advert ising, subscript ion, f orgiveness of  indebtedness, personal or

professional serv ices or any other t hing of  value w hatsoever w hich is given or loaned

to be used in a campaign.:

*      *      *

The term " cont ribut ion"  shall not  include:

a.  money loaned to a candidate in connect ion w it h his ow n campaign by a bank,

sav ings and loan associat ion or credit  union w hich is t o be repaid w it h interest  at  a rate

comparable t o t hat  of  loans f or equivalent  amounts for other purposes a loan of  money

made in t he ordinary  course of  business by a f inancial inst it ut ion authorized to t ransact

business in this state at  t erms and interest  rates generally  available t o a member of  t he

public w it hout  regard t o t he recipient ' s status as a public of f icer or public employee or

a candidate for state or local of f ice by the inst it ut ion,

*      *      *
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       [emphasis added]

21 . 36 .  " Local of f ice"  means all elect ive of f ices for w hich declarat ions of

candidacy are f iled w it h the secretary  of  any county  elect ion board;

Other relevant language, pertaining specif ically to school board or municipal
candidates, not amended by HJR 1077, reads as follow s:

Section 4201 .1

A .  The prov isions of  t he Ethics Commission A ct ,  Sect ion 4200  et  seq.  of  Tit le

74  of  t he Oklahoma Statutes, shall be administered as follow s:

*      *      *

2 .  The municipal clerk shall administer t he Ethics Commission A ct  w it h respect

t o candidates or candidate commit t ees f or municipal of f ice or commit t ees support ing or

opposing candidates for municipal of f ice; and

3 .  The clerk of  t he board of  educat ion shall administer t his act  w it h respect  t o

candidates or candidate commit t ees f or school dist rict  of f ice or commit t ees support ing

or opposing candidates f or school dist rict  of f ice.

B.  The municipal clerk and t he clerk of  t he board of  educat ion shall not  receive

any complaint s of  v iolat ions of  t his act  and shall be lim it ed to the dut ies prescribed in

paragraphs 1 , 2 , 3 , 4  and 5  of  Subsect ion A  of  Sect ion 4206  of  t his t it le.

Section 4207

A .  A  person alleging that  a v iolat ion of  t he Ethics Commission Act  or rules of

t he Commission promulgated in accordance w it h Sect ion 4206  of  t his t it le and Sect ion

3  of  A rt icle XX IX  of  t he Oklahoma Const it ut ion has been commit t ed may f ile an af f idav it

w it h the Commission pursuant  t o this sect ion.  Except  as ot herw ise prov ided in this

sect ion, complaint s af f idav it s alleging v iolat ions of  t he prov isions of  t his act  or rules of

t he Commission by persons, commit t ees, candidates, public of f icials of f icers or public

em ployees of  st ate or county  government  shall be f iled w it h the Ethics Comm ission.

The Commission shall not  accept  a complaint  an af f idav it  alleging a v iolat ion by a

candidate for local of f ice other t han county of f ice.

Section 4211 .

*      *      *

B.  Every candidate or candidate commit t ee f or state or count y  of f ice and every

commit t ee, except  f or commit t ees support ing or opposing municipal or school board

candidates, w hich receives a cont ribut ion w hich exceeds Tw o Hundred Dollars

($200 .00 ) in a campaign shall f ile report s w it h the Ethics Commission.  Every  candidate

or candidate commit t ee for local of f ice other t han county  of f ice shall f ile report s w it h

the clerk of  t he appropriate polit ical subdiv ision.

*      *      *
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Section 4216 .

. . .No person or f amily  may cont ribute more t han Five Thousand Dollars ($5 ,000 .00 ) to

a candidate for st ate of f ice or t o a candidate f or municipal of f ice in a municipalit y  w it h

a populat ion of  over tw o hundred f if t y  t housand (250 ,000 ) persons,  according to the

most  recent  f ederal decennial census, or t o a candidate commit t ee authorized by such

a candidate to receive cont ribut ions or make expendit ures on his behalf ,  nor more than

One Thousand Dollars ($ 1 ,000 .00 ) t o a candidate for ot her local of f ice or t o an

organizat ion authorized by such a candidate to receive cont ribut ions or make

expendit ures on his behalf  f or a campaign.

*      *      *

        [emphasis added]

Although these provisions have neither been amended to exclude repositories for
school board and municipal candidate reports nor the requirement for f iling reports nor
applicat ion of the contribut ion limits for local off ice, they do not negate the clear
expressed intent of the Legislature that only those seeking state or county off ices are
" candidates"

CONCLUSION

It is, therefore, the Ethics Interpretation of the Ethics Commission as voted on at its
regular meeting held on November 6, 1992, that:

1. Sections in House Joint Resolution 1077 ["HJR 1077"] applicable to state
officers and employees do not include board members and employees of public
schools and area vo-tech schools of the State of Oklahoma;

2. If HJR 1077 is ruled ineffective as an amendment to the Ethics Commission
Act, the provisions of Title 74 O.S. 1991, § 4200 et seq. neither require school
board nor vo-tech board members to file financial disclosure statements, nor
would the proposed rules of the Ethics Commission have required such
disclosure;

3. HJR 1077 neither applies to a person who is a sitting school board member nor
to campaign finance disclosure by the same person as a candidate for the
school board.

Please be aw are that state law  requires this agency to publish the Ethics
Interpretat ions it  issues.  This w ill be done in such a w ay as to protect the name of the
requesting party.


