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ADVISORY OPINION AO-1990-003
RECONSTITUTED AS ETHICS INTERPRETATION EI-1990-003
ISSUED JULY 18, 1990

The Oklahoma Council on Campaign Compliance and Ethical Standards  [" the Council" ]
has received your request for an advisory opinion asking, in effect:

Can an appellate judge donate excess contribut ions [i.e. monies donated
but not expended on the judge' s campaign] to other candidates for
judicial off ices f illed by public elect ion betw een competing candidates or
incumbent judges w ho are candidates for retention in off ice w ithout
competing candidates, under the provisions of Tit le 74 O.S. Supp. 1989,
§ 4217 (A) (2)?

Tit le 74 O.S. Supp. 1989, § 4217 (A) (2) reads, in pert inent part:

Cont ribut ions received by any candidate shall be used to def ray any campaign

expenditures or any ordinary  and necessary  expenses incurred by the person in

connect ion w it h his dut ies as a holder of  t he public of f ice including, but  not  lim it ed to,

expenses for use in a future elect ion campaign, f or polit ical act iv it y ,  f or communit y

act iv it y  or f or nonreimbursed public of f ice related expenses.  Said cont ribut ions shall not

be used for any other purposes.  Cont ribut ions and any interest  income earned on said

cont ribut ions w hich are not  used in this manner w it hin fort y -eight  (48 ) months of  t he

date specif ied for f iling t he f inal report  of  campaign cont ribut ions and expendit ures

pursuant  t o the prov isions of  paragraph 4  of  subsect ion A  of  Sect ion 4215  of  t his t it le

shall be disposed of  as follow s:

*      *      *

2 . Donated t o t he campaign of  any  ot her polit ical candidate or t o any  polit ical part y

of f icially  recognized by the State Elect ion Board;

Before addressing the applicability of this use of campaign contributions, it  is
necessary to determine w hether an incumbent appellate judge [w ho f iles a declarat ion
of candidacy w ith the Secretary of State for retent ion in off ice] is a " candidate" ;
w hether contribut ions received and expenditures made for the retention of an
incumbent appellate judge constitute a " campaign"  as these terms are defined in the
Oklahoma Campaign Compliance and Ethical Standards Act, Tit le 74 O.S. Supp. 1990,
§ 4200 et seq. [the " Act" ]; and, therefore, w hether they are subject to the provisions
of the Act.

Section 4202 (2) of  the Act def ines a campaign as follow s:

2 .  " Campaign"  means and includes all act iv it ies f or or against  t he elect ion of

a candidate to a specif ic st ate or local of f ice for a specif ic t erm or t he passage or defeat

of  a st ate quest ion f rom the date of  t he f irst  cont ribut ion, t he making of  t he f irst

expendit ure, t he f iling of  a declarat ion of  candidacy or a public announcement  of  intent

t o seek such elect ion, w hichever is f irst ;

Section 4202 (3) of  the Act def ines a candidate as follow s:
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3 .  " Candidate"  means a person w ho has f iled a not if icat ion and declarat ion of

candidacy for any public of f ice w it h the Secretary  of  t he Stat e Elect ion Board or t he

secretary  of  any  county  elect ion board.  The term " candidate"  shall include a person

w hose candidacy is unopposed, but  shall not  include any person w ho has w it hdraw n

such not if icat ion and declarat ion of  candidacy;

Section 4223 (C) is the only sect ion of the Act w hich refers to persons retained in
off ice as follow s:

C.  Any person retained in an of f ice for w hich a declarat ion of  candidacy is

required to be f iled w it h t he Secretary  of  State as prov ided in Sect ion 11 -101  of  Tit le

26  of  t he Oklahoma Statutes shall f ile a Financial Disclosure St atement  w it h the Council

on or before the fort ieth day af t er t he General Elect ion.

Since the term " candidate"  does not include incumbent judges on retention ballots and
" campaign"  includes act ivit ies for or against the elect ion of " candidates"  or " state
questions" , and since the only sect ion referring to judges on retention ballots [Section
4223] refers to them as " persons"  and not as " candidates" , it  w ould be dif f icult  to
construe the sect ions of the Act pertaining to campaign contribut ions and expenditures
as applicable to incumbent appellate judges on retention ballots.

Therefore, since it  appears that you are not a candidate nor do your act ivit ies
constitute a campaign as defined in the Act, the answ er to your question w ould not
be w ithin the jurisdict ion of this Council.  It  does appear, how ever, from Tit le 20 O.S.
Supp. 1981, § 1404 (4) statute and Canon 7 (B) (2) of the Code of Judicial Conduct,
both of w hich you cite in your petit ion, that it  w ould be a proper subject matter for the
Council on Judicial Complaints.

It is, therefore, the advisory opinion of the Council, as voted on at its regular meeting
on July 18, 1990, that since an incumbent judge running for re-election on a retention
ballot is not a candidate in a campaign as defined in the Act, neither the petitioner nor
the question of whether excess contributions may be donated to other judges who are
candidates under the jurisdiction of the Council or other incumbent judges running for
re-election on retention ballots are within the jurisdiction of this Council.


