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ADVISORY OPINION AO-1988-007
RECONSTITUTED AS ETHICS INTERPRETATION EI-1988-007
ISSUED JANUARY 11, 1989

The Oklahoma Council on Campaign Compliance and Ethical Standards  [" the Council" ]
has received your request for an advisory opinion asking, in effect:

Does Tit le 74 O.S. Supp. 1988, § 4223 (E) require members of a school
district  board of education to f ile f inancial disclosure statements w ith the
Council?

The law  under considerat ion reads:

A  member of  a board or commission as created by the Oklahoma Const it ut ion or by

statute shall f ile a Financial Disclosure St atement  w it h the Council upon init ial

appointment  and not  later t han April 30  of  each even-numbered year thereaf t er.   The

prov isions of  t his subsect ion shall not  be const rued to require precinct  inspectors,

judges, clerks and counters t o f ile Financial Disclosure St atements.

        [emphasis added]

Besides serving on a board, school board members are elected of f icials.  The f irst
question to be answ ered then is w hether school boards are " created"  or " authorized"
by statute.

Tit le 70 O.S. 1981, § 5-101 reads in pert inent part:

All school dist ricts in Oklahoma, now  in existence or w hich may hereaf ter be created, shall

be designated only as independent , dependent  or area vocat ional-technical school

dist ricts... 

         [emphasis added]

Tit le 70 O.S. 1981, § 5-107A reads in pert inent part:

The governing board of  each school dist rict  in Oklahoma is hereby designated and shall

hereaf ter be know n as the board of  educat ion of  such dist rict .

The terms " create"  and " authorize"  are defined as follow s:

" Create"  means a bringing of  something into being and the incept ion or beginning of

something not  theretofore in existence.

[U.S. v. Turner, C.A. Mo., 287 F. 2d 821, 826]

" Authorize"  means to clothe w ith authority, w arrant  or legal pow er; to give a right  to act ;

to empow er.

[Ernest  M. Loeb Co. v. Avoyelles Drainage Dist . No. 8  of  Avoyelles Parish, La., D.C. La.,

92 F. Supp. 126, 135]
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The case of State v. Gooding, 124 P. 791, 792, 22 Idaho, 128, held that to create an
off ice means to cause it  to exist, and an act w hich provided for the organizat ion and
government of highw ay districts, etc. does not create the off ice of commissioner of
highw ay districts, but makes it  possible for the people to organize highw ay districts
and thereby bring into existence the off ice of highw ay commissioner.

The case of Funke v. Joint County School Committee of Milw aukee and Waukesha
Counties, 73 N.W. 2d 579, 580, 271 Wis. 439, held that an order by w hich a joint
school district  dissolved f ive common school districts, detached a port ion of a joint
district , and attached to and consolidated w ithin an exist ing city district  all of  the
territory so dissolved and detached did not constitute the " creating"  of a new  district ,
w ithin a statute requiring that w hen a new  district  is created, it  must be numbered and
a designated number of school board members ordered elected.

School boards are thus not brought into existence by statute.  School districts are not
even created by statute but may " hereafter be created."   Cit izens of each school
district  are given the right to elect a certain number of members to a board to govern
each school district .  Therefore, it  follow s that school boards are not created but
authorized by statute.

The next point is that Tit le 74 O.S. Supp. 1988, § 4223 (E) requires the f iling of
f inancial disclosure statements upon " init ial appointment  and not later than April 30
of each even-numbered year thereafter" .  It  w ould be dif f icult  to determine w hen
school board members w ould f ile since they are not appointed unless it  is to f ill a
vacancy.

If  school board members are not appointed, then w ould they not need to f ile before
April 30 of 1990?  This w ould be more than a year after board members began to
serve for 1989 candidates.  Or, w ould they f ile the same as elected off icials before the
40th day after each general elect ion?

Tit le 74 O.S. Supp, 1988, § 4223 (A) reads:

A ny person elected to an of f ice for w hich a declarat ion of  candidacy is required to be

f iled w it h the State Elect ion Board as provided in Sect ion 5 -102  of  Tit le 26  of  t he

Oklahoma Statutes or t he county  elect ion board as prov ided in Sect ion 5 -103  of  Tit le

26  of  t he Oklahoma Statut es, except  any  person required t o f ile f inancial disclosure

pursuant  t o the prov isions of  any f ederal law , shall f ile a Financial Disclosure Statement

w it h t he Oklahoma Council on Campaign Compliance and Ethical Standards on or before

the fort ieth day af t er each General Elect ion.

Tit le 26 O.S. 1981 § 5-103 reads:

Candidates for count y  of f ice shall f ile declarat ions of  candidacy w it h the secretary  of

t he county  elect ion board in the county  in w hich said candidates seek elect ion.

If  school board members are to f ile as elected off icials, then w hy are they purposely
excluded from the requirement [since they are not candidates for county off ice] by the
above sect ions?
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Tit le 74 O.S. Supp. 1988, § 4201.1 (A) (3) reads:

The clerk of  t he board of  educat ion shall administer t his act  w it h respect  t o candidates

for school dist rict  of f ice.

If  the legislature intended for school board members to f ile f inancial disclosure
statements, they surely w ould have placed the administrat ion [receipt and public
availability of the statements] w ith the clerks of the boards of education, as they did
the candidate reports in the above sect ion, so that the cit izens of each district  w ould
have access to the reports.

It is, therefore, the advisory opinion of the Council, as voted on at its regular meeting
on January 11, 1989, that Title 74 O.S. Supp. 1988, § 4223 (E) does not require
school board members to file financial disclosure statements with the Council.


