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ADVISORY OPINION AO-1988-006
RECONSTITUTED AS ETHICS INTERPRETATION EI-1988-006
ISSUED NOVEMBER 9, 1988

The Oklahoma Council on Campaign Compliance and Ethical Standards has received
your request for a declaratory ruling.  The Council voted at its regular meeting on
November 9, 1988, to reconstitute the question as a Request for Advisory Opinion
[since by statute, it  is not an agency for purposes of the Administrat ive Procedures
Act--Tit le 74 O.S. Supp. 1988, § 4206 (B)]. Your question, in effect, w as:

Can an insurance company, w hich is not  an aff iliated or connected
organizat ion of its independent agents'  polit ical act ion committee,
w ithhold a port ion of the agent members'  commissions, and upon receipt
of payment by the agents of the fair market value of the service of
w ithholding, forw ard the sum w ithheld to the agents'  polit ical act ion
committee w ithout violat ing Tit le 74 O.S. Supp. 1988, § 4219?

Section 4219 (A) reads:

No corporat ion chartered under t he law s of  t his st ate, or foreign corporat ion admit t ed

to do business in t his state, shall cont ribute to any  campaign fund of  any  polit ical part y

of  t his state or t o any ot her person f or t he benef it  of  such part y  or it s candidates, nor

shall t hey, t hrough any agent ,  of f icer,  representat ive, employee, at t orney, or any other

person or persons, direct ly  or t hrough such other person, make any loan of  money or

anything of  value, or give or f urnish any priv ilege, f avor or other t hing of  value to any

polit ical part y ,  or t o any representat ive of  a polit ical part y ,  or t o any other person f or it ,

or t o any candidate upon t he t icket  of  any polit ical part y .   The prov isions of  t his sect ion

shall apply  to candidates and organizat ions as w ell as polit ical part ies.

Art icle 9, Section 40 of the Oklahoma Constitut ion provides:

No corporat ion organized or doing business in this State shall be permit t ed to inf luence

elect ions or of f icial dut y  by cont ribut ions of  money or anything of  value.

A " connected organizat ion"  is def ined in Rule 2 of the Rules and Regulat ions of the
Oklahoma Ethics Commission, the predecessor of the Oklahoma Council on Campaign
Compliance and Ethical Standards, as:

. . .any  organizat ion w hich direct ly  or indirect ly  establishes, administers or f inancially

support s a polit ical ent it y .

Op. Atty. Gen. No. 79-206 held:

(1 ) Under 2 6  O.S. Supp. 1979 , §  15 -110 , w hich prohibit s corporate campaign

cont ribut ions, and under the prov isions of  A rt icle 9 , Sect ion 40  of  t he Oklahoma

Const it ut ion, a corporat ion may not  bear administ rat ive overhead expenses for a polit ical

act ion commit t ee composed of  it s employees nor may it  prov ide employees, of f ice

space, equipment  and supplies to said polit ical act ion organizat ion for t he purpose of

obtaining funds f rom such voluntary  members for use by the polit ical act ion

organizat ion, if  such use is f or any purpose prohibit ed by 26  O.S. Supp. 1979 , §  15 -110
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or A rt icle 9 , Sect ion 40  of  t he Oklahoma Const it ut ion.  (2 ) If  prohibit ed, t he furnishing

of  employees, of f ice space, supplies and equipment  may not  be prov ided by the

corporat ion t o the polit ical act ion organizat ion under an arrangement  for subsequent

reimbursement .

While it  is unrelated to your question, the holding in this opinion has been superseded
by the case of Mapco v Cartw right  in the United States District  Court in the Western
District of Oklahoma (CIV-80-1416-D).  

The Mapco case held that:

. . . t he term  " cont ribut ion"  does not  include the expendit ure of  corporate funds or t he

ut ilizat ion of  corporate asset s by the corporate ow ner thereof  f or t he establishment ,

administ rat ion [ including t he prov ision of  administ rat ive overhead expenses such as the

cost  of  of f ice space, phones,  salaries, ut ilit ies, supplies, legal and account ing fees,

f undraising and other expenses incurred in set t ing up and running a separate segregated

fund] and solicit at ion of  cont ribut ions f rom others to a separate segregated fund t o be

ut ilized for polit ical purposes.

The insurance company in your petit ion is not a connected organizat ion of the agents'
polit ical act ion committee nor is the polit ical act ion committee a separate segregated
fund.  The independent agents sell insurance for and receive a commission from the
insurance company.  The insurance company, in considerat ion of being paid the fair
market value of its services prior to the services being performed, w ithholds a
percentage of the commission ow ed to each individual agent and remits it  to the
polit ical act ion committee.

This factual situat ion is dist inguishable from Op. Atty. Gen. No. 79-206 in that it
offers no possibility of an in-kind contribution by the insurance company since the
service is performed for fair market value w hich is paid by the agent before the service
is performed.  It  is a contractual service performed for each agent, not for the polit ical
act ion committee itself .  How ever, either a member of a polit ical act ion committee or
a polit ical act ion committee or a polit ical party or a candidate w ould be free to contract
at arms length for services for fair market value w hether it contracts w ith a sole
proprietorship, an insurance company or a corporat ion w ithout violat ing § 4219.  There
is no direct or indirect benefit  from the insurance company to the polit ical act ion
committee.  The benefit  is to the agent w ho pays for the service provided.

It is, therefore, the advisory opinion of the Oklahoma Council on Campaign Compliance
and Ethical Standards, as voted on at its regular meeting on November 9, 1988, that
an insurance company, which is not an affiliated or connected organization of its
independent agent's political action committee, may, at the agent's request, withhold
a portion of the agent's commission, and upon receipt of payment by the agent of the
fair market value of the service of withholding, forward the sum withheld to the
agent's political action committee without violating Title 74 O.S. Supp. 1988, § 4219
or Article 9, Section 40 of the Oklahoma Constitution.


