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MINUTES

MECHANICAL EXAMINERS COMMITTEE
FEBRUARY 18, 2009
COMMITTEE MEMBERS PRESENT: Dale Matherly, John Armstrong and Luther Curtis.

COMMITTEE MEMBERS ABSENT:  Kenny Eden and James Wood
PRESENT FROM THE CONSTRUCTION INDUSTRIES DIVISION: Sherrie Ladd, Mechanical Secretary; Rick Denny, Legal Counsel; Nathan Powell, Administrator; Gary Kirk, Mechanical Supervisor; and Tim Hillman, Plumbing Investigator.
OTHERS PRESENT:  Leroy Wilhelm
CALL TO ORDER:
Mr. Luther Curtis, Committee Chairman, called the meeting of the Mechanical Examiners Committee to order at 10:00 a.m, at the Construction Industries Board, 2401 NW 23rd, Suite 5, and Oklahoma City, OK 73107.

STATEMENT OF COMPLIANCE WITH THE OPEN MEETING ACT:

This [Regular] meeting of the Mechanical Examiners Committee, scheduled to begin at [10:00 a.m.] on this [18th] day of [February], 2009, has been convened in accordance with the Oklahoma Open Meeting Act, Title 25, Sections 301 through 314.

Further, this meeting was preceded by an advanced public notice that was sent to the Secretary of State electronically on January 26, 2009 prior to this time today, specifying the time and place of the meeting here convened.

Notice of this meeting was given at least forty-eight (48) hours prior hereto and two people have filed a written request for notice of meetings of this public body to date.

Read aloud by Sherrie Ladd this [18th] day of [February], 2009.

ACTION ITEMS:

APPROVAL OF NOVEMBER 13, 2008 MINUTES
Mr. Curtis asked if there were any questions on the November 13, 2008 minutes?  
MOTION BY JOHN ARMSTRONG WITH A SECOND BY DALE MATHERLY TO APPROVE THE NOVEMBER 13, 2008 MINUTES.











MOTION PASSED

Voting aye: 
Dale Matherly

                 
John Armstrong

 
Luther Curtis

DISCUSSION OF FILING OF RULEMAKING INTENT RELATED TO TITLE 158. CONSTRUCTION INDUSTRIES BOARD CHAPTER 10. FINE SCHEDULE
Mr. Nathan Powell, Administrator, stated a lot of the agenda today is on the 2009 rulemaking agenda.  Mr. Powell stated this item has to do with the adjustment of the fine schedule.   The fine schedule applies across the board.  Mr. Powell stated in the agenda packet is an outline of fine results.  Mr. Powell stated when he came in August he tried to gather information about the fine enforcement out in the field.  One thing that came to light was the question whether or not the level of fines that we charge is effective as a deterrent to violations.  The consensus was probably not an effective deterrent. 
Mr. Powell went back and gathered some data which is outlined on the chart.   The chart is a sample of fine results from March through 2008.  It lists the hearing dates and all trades are included.  There are a lot that paid prior to hearing.  There is about 37% where there is a default judgement but they are unpaid.    The interesting number is the ones that are contested.  There are only about 3.52% of citations that are contested.  
The conclusion the Construction Industries Board (CIB) has reached is that these fines are not a deterrent.  Mr. Powell stated they tried to increase the deterrent effect of the fines.  They went back to the statute and said what we are going to propose is that we raise those fines to the statutory limit to increase a deterrent effect.  

Mr. Powell stated later on he will be talking to the committee members about fee increases that are designed to raise revenue for the agency.  Mr. Powell stated that is not the purpose for the increase in fines.   Mr. Powell stated there is always that possibility if you increase the fines you also increase compliance.  If you increase compliance enough then your revenue can actually go down.  The goal here is to provide a deterrent.  The revenue that comes from fines is actually only about 6%.  
Mr. Curtis asked if the maximum fine would remain at $1,000.00?  Mr. Denny stated yes that is the statutory limit.

Mr. Powell stated they are holding public meeting across the state and so far they have been getting constructive comments from the trade on increasing the fines.  
DISCUSSION WITH POSSIBLE VOTE REGARDING THE APPROVAL OF THE FILING OF THE FOLLOWING NOTICES OF RULEMAKING INTENT, RELATED PROPOSED RULES
CHAPTER 50.  MECHANICAL INDUSTRY REGULATIONS

Subchapter 1.  GENERAL PROVISIONS

158:50-1-2.  Definitions [AMENDED]

Subchapter 5. License Types, Limitations of Licenses, Contractor Special Requirements and Display of License Number and Firm Name

158:50-5-1. Display of license number and firm name [Amended]

158:50-5-2. Limitations of licenses [Amended]

Subchapter 9. Qualifications for Mechanical Licensure, License and Registration Fees, Duration of Mechanical License Application, and Apprentice Registration

158:50-9-2 License and registration fees and renewals [Amended]

(2) TITLE 158.  CONSTRUCTION INDUSTRIES BOARD  

 CHAPTER 50. MECHANICAL INDUSTRY REGULATIONS

Subchapter 1 General Provisions

158:50-1-4. Adopted references and standard of workmanship [Amended]

(3)  TITLE 158.  CONSTRUCTION INDUSTRIES BOARD  

 CHAPTER 50. MECHANICAL INDUSTRY REGULATIONS

 Subchapter 9. Qualifications for Mechanical Licensure, License and Registration Fees, Duration of License, Mechanical License Application and Apprentice Registration

158:50-9-2 License and registration fees and renewal

Mr. Powell stated these items are the ones that will need action from the committee.  They are all part of the current rulemaking agenda.  Mr. Powell stated the first one is essentially the rules that needs to be put in place to accommodate the refinery language that was included in Senate Bill 2131 last session.  It is straight forward in creating the refinery category.  These rules were filed on an emergency basis last November so the program could begin.   The refinery category needs to be included in the permanent rules.   

The second item is the adoption of codes.  This item has been put on the rulemaking agenda for this regular rulemaking cycle.  It is different than the CIB has typically done in the past.  Mr. Powell stated when he went back and looked at the history of the adoption of codes one of the things he discovered that on a number of occasions those codes had been adopted on an emergency basis.   This was typically done in the spring.  The practical effect of doing that is that the code goes into effect at that time before the regular rulemaking cycle when there is not an opportunity to make comments.  The CIB wants to make sure no code is adopted by the agency prior to the time there was an opportunity to review and make comments.  
Mr. Powell stated the full code books are not even available as comments are being taken but there is some material that talks about the outline of significant changes to the code.  Mr. Powell stated this information has been put in a power point presentation.  Mr. Powell stated the codes being adopted this cycle are the International Mechanical Code, International Plumbing Code and the International Residential Code plus fuel gas.  The industry hasn’t had an opportunity to look at the 2009 codes.  Mr. Powell stated he doesn’t think there are big significant issues in these codes.   Mr. Powell stated just because these codes are in the rulemaking agency does not mean the agency will be required to adopt them.   The CIB will hear comments and another option would be to decline to adopt these codes at this time and take up this set of codes in the next rulemaking cycle.   This would give the industry a full year to review the codes.  
Mr. Powell there is some things that would incline the CIB to try to do the code adoption at this time because there are some CEU providers that have been accustomed to the code cycle.  

Mr. Curtis stated we usually adopted the codes on an emergency so they wouldn’t get adopted until around July 1st.  Mr. Powell stated that is when they would become effective.   Mr. Curtis so then maybe perhaps the 2009 code wouldn’t be adopted until July 2010.  This would delay the CEU’s another full year but after that it would be on a three year cycle.  
Mr. Denny stated it is not automatic that the code is adopted every year.  There could be something dramatically different in the codes that the agency disagrees with.  

Mr. Denny stated it is not a good idea to adopt a code that hasn’t been reviewed.  Mr. Denny stated he would not recommend adopting the new codes until someone has actually seen them and reviewed them.  Mr. Curtis asked if we need this extra time and how does the public feel about it?  Mr. Powell stated for the issues the agency has in the codes that the industry seems to be taking these changes in stride.  
Mr. Powell stated the CIB at some point and time could face a situation if there are sections in the code they disagree with they could invoke its authority to adopt, or not to adopt or to pick and choose.  Mr. Curtis asked what kind of mechanism we have to pick and choose what to adopt?  Would there be formal hearings or what would have to be done?  Mr. Powell stated there is a minimum requirement for public comments under the administrative procedures act.  The CIB has gone beyond that with the public meetings they are holding across the state.
Mr. Curtis asked what the committee needs to vote on.  Mr. Powell stated he would like to ask the committee to approve moving forward on the rulemaking process.   That is the process where the CIB takes comments, etc.  It is not the final adoption of these rules and changes are still possible.  
Mr. Powell stated the last item is the fee increases.  Mr. Powell stated in the committee’s packet is a copy of his Administrator’s report to the December 29th meeting of the CIB.  That is where he laid out the situation that the CIB is facing with respect to revenue.  Mr. Powell stated when he talked about increasing the fines is to increase deterrence not increase revenue.   The fee increase would be to raise revenue for the agency.  Mr. Powell referred to the chart that says fees projections.  This chart was produced back on October.  The projections he made for 2010 and 2011 are probably not accurate due to the economy.  One of the things the chart does outline is from 2004 until the current fiscal year the CIB has been annually overspending its revenue.   
Mr. Powell stated in his experience there are only two ways to balance a budget.   One is to increase revenue and the other to decrease its members.  What we are talking about in this rulemaking initiative is try to raise enough revenue to fill that gap and give a modest amount of positive cash that could be applied to enhancing the enforcement effort.  The administrative staffing of the CIB changed significantly last year.  There will need to be some adjustments made in respect to administrative staffing.  But in terms of any additional positive cash that comes available that will be directed to enforcement efforts.

Mr. Powell stated if the committee would look at the next page of their packet what he has tried to do is give the committee some insight into what they see going on in the industry.  This chart outlines the decline in residential building permits.  It shows the United States as a whole and the State of Oklahoma.  Mr. Powell stated if you look at residential building permits and compare the State of Oklahoma to the United States the trend is almost the same in terms of decline in building permits, residential permits, etc.

Mr. Powell stated if the committee would look at the bottom of the page is a comparison of the CIB revenue looking at the June to November time frame in 2007 versus 2008.  For the entire period time reflected in 2008 the CIB has been running below the revenue collection.  It puts the revenue down about 7%.    The next illustrations break it down into different trades.  The apprentice revenue has been consistently lower, around 10% lower.

The fee increases that have been proposed are projected to raise somewhere around three quarters of a million dollars on an annual basis.  Mr. Powell said he is not optimistic that they would do that.  They may be sufficient to close the gap.   The CIB will have to wait and see how deep this economic downturn is and how much effect it has on the revenue.  

The fine increases have been moved up to statutory limits.  That is not the case on the fee increases.  The fee increases are well within the statutory limits and are very modest and are calibrated to raise enough revenue to close the gap.  There has been a really good response from the industry in the public meetings.  There have been some recommendations for changes.  Mr. Powell stated they might want to back off on the apprentice fee increases to help the first year apprentices.
Mr. Powell stated once these items leave this committee they complete the work of taking public comments.  Staff will review those comments and prepare them to be reviewed by the CIB and if staff sees issues where the comments have told them they need to make changes then staff will draft potential changes for the CIB to consider.   This will be presented to the CIB at their March 11th meeting.  The CIB will then make a decision.

Mr. Denny stated technically you are to assist and advise the CIB in rulemaking process.  Mr. Denny stated the committee can make a recommendation to the CIB to move forward with proposed changes.  The committee can make a recommendation in the form of a motion and have it delivered to the CIB when it meets next month.  You can have the Administrator pass along what the committee would put in their motion as to what the committee’s collectively feelings on the rule is.  You can have a member of your committee show up and represent the committee in that capacity. 
MOTION BY DALE MATHERLY WITH A SECOND BY JOHN ARMSTRONG TO RECOMMEND THE CONSTRUCTION INDUSTRIES BOARD MOVE FORWARD WITH THE PROPOSED CHANGES.










MOTION PASSED

Voting aye: 
Dale Matherly

                 
John Armstrong

 
Luther Curtis

UPDATE OF MECHANICAL ACTIVITY

Mr. Kirk handed out an outline on mechanical activity for the month of January and February.   There wasn’t as much activity in January due to the office being closed due to inclement weather.  In February there were 489 journeyman licenses renewed, 316 contractor licenses renewed, 89 applications to take the exam received, 98 applications sent to PSI for testing and 89 new licenses processed.
Mr. Kirk also provided a summary of citations.  During the hearings there isn’t very many people show up to contest the citation.  The committee doesn’t see who pays, etc.   In mechanical they were 235 citations issued in 2008.  One of the main citations they issue is for contracting without a license, there were 51 of those issued.

DISCUSSION OF TRANSCRIPT HOURS FOR JOURNEYMAN AND CONTRACTOR LICENSE QUALIFICATIONS
Mr. Kirk stated there is an excerpt from the November 9, 2006.  Mr. Kirk stated the committee had asked him to research how they come up with 600 hours in the law.   The discussion in the minutes references 500 hours.  The meeting before the November 9, 2006 meeting the committee approved a vo-tech for 500 hours and then found out that wasn’t in the law.  At the November 9, 2006 the committee was going to approve adding the 500 hours to the law.  Ms. Patricia Schweitzer provided a hand out at that time that had 600 hours and said if that was included that should cover everything.  When the motion was made it was made for 600 or less.
Mr. Kirk stated he has some applications that have less than 600 hours.  Mr. Kirk stated he doesn’t know if he needs to get the committee’s approval on those applications when he receives one.  Mr. Kirk stated he thinks what the committee was going to do for the vo-techs, if they have a full course for 1,000 hours that will give them two years and if they had 500 hours we were going to give them a year.

Mr. Denny asked if there was a rule made on the motion.  Mr. Kirk stated yes, it is in the rules under 158:50-9-1.   Mr. Denny stated he didn’t know if it is a good idea for the committee to make a decision on this item because that effectively would be considered rulemaking without following the procedures.   Mr. Denny stated the best thing to do is come up with the agencies interpretation of what the rule means and then bring it back.  If the committee doesn’t agree with the interpretation they can instruct the Administrator to come back with a rule that would fit what the intention was.  
Mr. Kirk stated he thinks the general idea was 500 hours.  Mr. Kirk stated he has had some night classes that are offering less that 500 hours.  Mr. Denny stated the committee could make a motion the committee did not disagree with that interpretation.  Mr. Curtis asked Mr. Kirk if his interpretation was 500 hours or more?  Mr. Kirk stated yes.   

Mr. Matherly stated the way it is written that you have to have a vo tech diploma from a school approved by the committee.  Why would the committee approve a diploma from a school that has less 500 hours?  Mr. Kirk asked if he needs to bring every of new out-of-state schools before the committee for approval?  Mr. Denny stated if it hasn’t been approved by the committee it will need to be brought before the committee for approval.
Mr. Curtis stated this was made to allow two years of vo-tech and one year of experience and then one year of vo-tech and two years of experience.  Mr. Matherly stated in order to allow that the vo-tech would have to be approved by the committee.   Mr. Kirk stated the vo-techs have not presented their curriculum for the 500 hours.   The vo-techs have been approved previously for the 1,000 hours.
Mr. Matherly stated he thinks the rule needs to be changed, it is very confusing.  If it is between 600 hours and 1,000 the applicant will only get one year credit.    The language cannot be cleaned up during this legislative session.  Until the language can be changed you have to comply with the language as it is written.  In order for anyone to qualify for 600 hours or less the vo-tech will have to be approved by the committee.   

Mr. Kirk stated he is being presented some transcripts that only have 30 hours.  Mr. Denny stated if the committee refuses to approve anything for 499 and below you can prevent that until the language can be cleaned up.  Mr. Curtis advised Mr. Kirk if he received anything is that is less than 1,000 hours the committee will need to approve these on an individual basis.

CEU – LAKEFRONT MECHANICAL
MOTION BY DALE MATHERLY WITH A SECOND BY JOHN ARMSTRONG TO APPROVE THE 6-HOUR CONTINUING EDUCATION FOR LAKEFRONT MECHANICAL CONTINGENT UPON ADOPTION OF THE 2009 CODE.










MOTION PASSED

Voting aye: 
Dale Matherly

                 
John Armstrong

 
Luther Curtis

CEU – OKLAHOMA PLUMBING INSPECTORS ASSOCIATION

MOTION BY DALE MATHERLY WITH A SECOND BY JOHN ARMSTRONG TO APPROVE THE 4-HOUR CONTINUING EDUCATION FOR OKLAHOMA PLUMBING INSPECTORS ASSOCATION CONTINGENT UPON ADOPTION OF THE 2009 CODE.











MOTION PASSED

Voting aye: 
Dale Matherly

                 
John Armstrong

 
Luther Curtis

CEU – OKLAHOMA PLUMBING INSPECTORS ASSOCIATION

MOTION BY DALE MATHERLY WITH A SECOND BY JOHN ARMSTRONG TO APPROVE THE 2-HOUR MANUFACTURERS TRAINING CONTINUING EDUCATION FOR OKLAHOMA PLUMBING INSPECTORS ASSOCATION.











MOTION PASSED

Voting aye: 
Dale Matherly

                 
John Armstrong

 
Luther Curtis

PUBLIC COMMENTS
There were no public comments.
NEW BUSINESS
There was no new business.
ADJOURNMENT:

MOTION BY DALE MATHERLY WITH A SECOND BY JOHN ARMSTRONG TO ADJOURN.











MOTION PASSED

Voting aye: 
Dale Matherly

                 
John Armstrong

 
Luther Curtis

Minutes approved in regular Session on the 12th day of March, 2009.









________________________________









Luther Curtis, Chairman

PREPARED BY:

_____________________________________

Sherrie Ladd, Secretary to the Mechanical Examiners Committee

