CONSTRUCTION INDUSTRIES BOARD MEETING

October 8, 2008

BOARD MEMBERS PRESENT:
Michael Liston; Ronnie Nutt; Larry Shea; Mike Burton; Tommy O’Donnell; Keith Miller.
ABSENT: Robert Soder 

OTHERS PRESENT:  Bruce Stokke, City of OKC; Riley Shaull, OSF; Jesse DeGeare, E.C.; Shane Ashley, E-Capitol.net; Les Currie, City of Stillwater; Henry Parsons, IAEI;
CALL TO ORDER:
Larry Shea, Chairman, called the special meeting of the Construction Industries Board to order at 1:30 p.m.  in the Board Room at the Construction Industries Board, 2401 N.W. 23, Suite 5, Oklahoma City, OK.  73107

STATEMENT OF COMPLIANCE

This regular meeting of the Construction Industries Board, scheduled to begin at 1:30 p.m.. on this 8th day of October, 2008, has been convened in accordance with the Oklahoma Open Meeting Act, Title 25, Sections 301 through 314.

Further, this meeting was preceded by an advance public notice that was sent to the Secretary of State by Computer on November 21, 2007, specifying the time and place of the meeting here convened.

Notice of this meeting was given at least twenty-four (24) hours prior hereto and 48 people have filed a written request for notice of meetings of this public body to date.

Read aloud this 8th day of October, 2008.

ADMINISTRATORS COMMENTS

Mr. Powell presented updates on the testing RFP which was released.  The closing date was changed to October 16th.  Mr. Powell has a full evaluation team ready for the review.  The office is getting mobilized for the transfer of the Home Inspectors.  
Mr. Powell indicated that Bert Wiens talked to the board at the last meeting about issues with submersible pumps and potential hazards to swimmers.  We had informed the public that when replacements were needed for such pumps that they must be replaced with pumps that are appropriately listed for this application.  At that time we were unaware of the availability of submersible units listed for lakefront applications.  Since then however, we’ve discovered a manufacturer with a number of models.  I’ve provided the cover page of their instruction manual and the page that describes lakefront installations.  This manufacturer has recognized the potential hazards that have been the cause of concern for our staff, and provided advice in their literature.  As Mr. Powell mentioned at the last board meeting this issue has periodically emerged since the 1980’s.  Appropriate installation will be the key to keeping these pumps safe.

Since Mr. Powell has been on board, he has met with a number of industry associations.  In some cases renewing acquaintances from previous work in the construction industry, more often it seems meeting new people and finding that the people he had worked with have retired.  He has also paid visits to sister state agencies, including the Health department of course, the Water Resources Board, and upcoming the Labor Department and others.  Last week he met with Phil Berkenbile and members of his staff at the State Department of Career and Technology Education.  Once again, it was good to see my former colleagues.  We discussed the workforce situation for construction generally and specifically for CIB’s trades.  In addition to State Director Berkenbile, Associate State Directors Greg DeWald and Dom Garrison attended along with Trade and Industry Director Orville Manual Assistant Manager of Trade and Industry programs, Jim Bullington and Architecture and Construction Cluster team leader Larry Bullock.  They talked about the full range of construction workforce issues.  We covered difficulty recruiting to the trades in middle school and high school; access to trade programs around the state; targeting adults in their late 20’s and early 30’s.  We had an interesting conversation about long term apprentices.  I had taken the charts we looked at last week and discussed how journeymen are the stable part of our license pool, and that apprentice registration can bounce up and down from year to year, presumably with workforce demand.  Contractors across all our trades showed an increase in numbers from 2002-2004 then a decline across all trades from 2004-2006.  We talked about the potential numbers of long term apprentices who are almost certainly no longer in a learning mode but are mature tradesmen.  Why they journeymen and what aren’t might be done to prepare them to take the test or identify which ones might be interested.  Of course with a journeyman status comes the ability to supervise apprentices and increase the contractor’s flexibility.  A journeyman contributes more revenue to the CIB than an apprentice does.  As a result of that, we will be meeting again to look at the characteristics of our apprentices-demographics, geography, etc. to see if we can come up with a strategy that serves the construction industry and that benefits CareerTech and the CIB.  Mr. Powell thanked Mr. Jim Bullington for arranging that meeting and for having the group so well prepared.  This conversation about the value of journeymen to the industry and the most stable part of CIB’s revenue is a good prologue to the next topic FY-2010 budget.
Mr. Powell reported that the budget request is an annual process that asks agencies to look in a comprehensive way at their budget almost a year in advance.  He also talked about the budget request process and its role in getting the states budget process started.  He predicted that we would see declines in licenses and revenues but not as rapidly as we might expect from our report on losing less active licensees.  That was two weeks ago and a lot has happened in those two weeks.  We always hope and believe that Oklahoma can escape the worst of these economic changes, but if bands in Iceland are endangered by the subprime mess is there any place to hide?  Mr. Powell was responsible for an agency budget in the Penn Square Bank days so he understands that the best laid plans can be overcome by events.  In the last meeting, Mr. Powell gave the board a summary list of items that would potentially be reflected in that budget request: Increases in fringe benefit costs; new workload personnel and revenue from our inspection agreement with DCS, and the cost of rebuilding our administrative capacity.  There are two ways to achieve this: reduce expenditures until they are sufficiently below revenue to create the desired surplus or increase revenues sufficiently to fund needed expenditures and create the desired surplus.  Mr. Powell presented a fee projection chart.  In the example, the fees indicated would raise an estimated $760,000 more than we would otherwise expect in FY-2010.  This amount should be sufficient to adequately rebuild our administrative capacity and fund a modest increase in field enforcement personnel and resources plus provide a modest surplus for several years.  The last fee increase was in 2001, costs and incomes have risen a good deal since then.  The average annual income for plumbers and HVAC mechanics has increased by almost $5700.00 since 2000 Electricians have increased almost $63,000 in the same period.  The fees in this example are within the statutory limitations.  Of course the budget request simply reflects what we would like to see in FY2010 but it binds us to nothing.  An earnest effort to increase fees would require that the full range of fees be considered, rules be prepared, this board would act, public hearings held and review by the Governor and the Legislature.  No Action is need at this time.  
FINANCIAL REPORT
Mr. Riley Shaull presented the financial statements for the month ended September 30, 2008.  This also ends the first quarter of the fiscal year for the state.  He pointed out that revenue is up from this time last year.  It is also up from last month.  There is a surplus of income over expenditures of $46,726.00.  The biggest expenditures for the agency are travel re-imbursements.  Gas prices are not going to affect the budget.  
REPORTS

Mr. Gary Kirk reported that they now have a new refinery license and test that they can give.  Staff are building relationships with the refineries and going to each refinery to let them know how this will work.   One thing they would like us to work on is reciprocity with accreditation.  If there is an accreditation in another state they wanted it to be recognized in Oklahoma.   He reported on the months activities for his division.   

Ms. Dannette Yousey reported that we would be receiving about 700 files for the Home Inspectors.  In the month of September we mailed out about 1,700 license renewals.  We are ready to go on-line with payments only for the Home Inspectors.  

ACTION ITEMS
COMMITTEE RE-APPOINTMENTS

 

MOTION BY MIKE BURTON WITH A SECOND BY KEITH MILLER TO RE-APPOINT JESSE DEGEARE, HENRY PARSONS, JOE HUTMACHER TO THE ELECTRICAL EXAMINERS COMMITTEE.
Voting aye:   
Mike Burton







Michael Liston



Keith Miller



Tommy O’Donnell



Ronnie Nutt



Larry Shea

Absent:

Robert Soder

MOTION BY RONNIE NUTT WITH A SECOND BY KEITH MILLER TO RE-APPOINT LARRY BUTER AND CHARLES FITCH TO THE PLUMBING EXAMINERS COMMITTEE.

Voting aye:   
Mike Burton







Michael Liston



Keith Miller



Tommy O’Donnell



Ronnie Nutt



Larry Shea

Absent:

Robert Soder

MOTION BY KEITH MILLER WITH A SECOND BY RONNIE NUTT TO RE-APPOINT LES CURRIE TO THE INSPECTORS COMMITTEE FOR A (4) YEAR TERM.

Voting aye:   
Mike Burton







Michael Liston



Keith Miller



Tommy O’Donnell



Ronnie Nutt



Larry Shea

Absent:

Robert Soder

2009 BOARD MEETING SCHEDULE

MOTION BY MIKE BURTON WITH A SECOND BY KEITH MILLER TO KEEP THE SAME SCHEDULE FOR THE BOARD MEETINGS ON THE 2ND WEDNESDAY OF EACH MONTH.

Voting aye:   
Mike Burton







Michael Liston



Keith Miller



Tommy O’Donnell



Ronnie Nutt



Larry Shea

Absent:

Robert Soder

SEPTEMBER 24, 2008 BOARD MEETING MINUTES

MOTION BY RONNIE NUTT WITH A SECOND BY MICHAEL LISTON TO APPROVE THE SEPTEMBER 24, 2009 BOARD MEETING MINUTES AS WRITTEN.

Voting aye:   
Mike Burton







Michael Liston



Keith Miller



Tommy O’Donnell



Ronnie Nutt



Larry Shea

Absent:

Robert Soder

SETTLEMENT AGREEMENT WITH STATE AUDITOR
Mr. Shaull reported that unfortunately when we met with the state Auditor’s office last year a purchase order was not created.  The only way to pay the Auditor’s office at this time is to create a settlement agreement.  The bill is only 60 days old.  

MOTION BY MICHAEL LISTON WITH A SECOND BY TOMMY O’DONNELL TO APPROVE THE SETTLEMENT AGREEMENT WITH THE STATE AUDITORS OFFICE.
Voting aye:   
Mike Burton







Michael Liston



Keith Miller



Tommy O’Donnell



Ronnie Nutt



Larry Shea

Absent:

Robert Soder

ADMINISTRATIVE POLICIES AND PROCEDURES
Mr. Nathan Powell presented the authority of the Construction Industries Board to issue administrative warrants.  Mr. Powell conferred with the attorney about the absence of policy in the investigative procedures.  As we talk about access it became clear that possibly one of the reasons we don’t have that policy is because the Health Department had an overarching statute that provided them the opportunity to seek administrative warrants.   It is at the board level that we need to create that policy.  He was asking the Board today to put in place a policy that will allow us to fill the gap, and get the statutory language restored for use by this board.  He talked about the larger context about meaningful information about our warnings.  Our field people provide warnings, but as a policy to determine what a warning is or when it should be used, we really don’t have any.  If we intend to use a warning as a trigger for a citation then we need to have documentation, tracking systems, and consistent application and they become part of the process and basis for an enforcement issue.  We need an interim measure to help us with our access issues.  We will be taking a closer look at our investigative procedures and our procedures, evidentiary standards, due process, look at the fines, and etc.  We authorized Mr. Denny to attend a seminar that will pay dividends.  One of things we need to look into are Consent Orders and that could really streamline due process.   

Approved motion which states:

With that background, look at an interim policy today that authorizes the CIB Administrator to develop, undertake and secure all reasonable and necessary administrative policies, procedures and administrative law judge or hearing officer services implementing 59 Oklahoma Statute § 1000.4 (B)(3) regarding investigative subpoenas and order for attendance of witnesses, inspection of records and premises and production of relevant books and papers for investigative matters which may come before the Oklahoma Construction Industries Board.
Overview 

In addition to general discussion and subsequent action mentioned above, this item includes: 

1. Authorization for the administrator to arrange for the services of an administrative law judge or hearing officer for utilization in the subpoena or order process. 

2. Authorization for the administrator to develop and adopt the necessary administrative policies and procedures in implementing 59 Okla. Stat. § 1000.4 (B)(3) until such time as rules can be promulgated. This includes the creation and use of necessary forms and documents and staff training. 

Authority 

1. 59 Okla. Stat. § 1000.4 (B)(3) authorizes the CIB to: 

Order or subpoena the attendance of witnesses, the inspection of records and premises, and the production of relevant books and papers for the investigation of matters that may come before the Board 

2. 59 Okla. Stat. § 1000.6 (B) states: 

The Construction Industries Administrator shall assist the Construction Industries Board in the performance of its duties and shall report directly to the Board. 

3. Okla. Admin. Code 158:1-1-4(c) states as follows: 

The duties of Administrator shall include, but are not limited to: 

(4) perform such other duties as are prescribed in this act or as may be prescribed by the Board; and 

(5) assist the Construction Industries Board in the performance of its duties and shall report directly to the Board. 

Prospective Policy 

These policies would apply in the investigative stage prior to the issuance of a citation or NOV. Discovery of evidence after the issuance of citation would fall under the pertinent provisions of the Administrative Procedures Act governing discovery in individual proceedings. 

Witness Testimony:

In investigations where a field investigator is faced with a need to secure witness testimony prior to the issuance of a citation, the CIB may issue a subpoena requiring the witness to come into the agency offices or other location and provide recorded testimony under oath. 

Property Inspection: 

In investigations where an investigator is denied access to inspect property in the field, the CIB may issue a subpoena requiring the property owner to make the property available for inspection at a specified time. This would also include the inspection of certain business records prior to the issuance of a citation in certain circumstances. 

Relevant Books and Papers: 

In investigations where field investigators have a need to review relevant books and papers prior to the issuance of a citation, a subpoena may be issued which commands the production of such documents from the respondent to the CIB. 

Prospective Procedure 

Investigator Affidavit The investigator completes an affidavit setting forth the facts and circumstances of the investigation and the need for the information or inspection sought. The affidavit is submitted to the CIB administrator.  A subpoena may be submitted as well depending on option selected below. 

Administrator Review 

The investigator submits a subpoena and affidavit to the Administrator for issuance. Upon review, the Administrator can issue the subpoena or deny it.  The issuance of a subpoena can be appealed to quash to an ALJ. 

CIB Issued subpoenas may be finally appealed to the CIB for a final administrative order. The order of the CIB may be appealed to the District Court under the APA provisions governing individual proceedings. 

Possible Forms 

Consent to enter and inspect 

Application for Investigative Subpoena 

Investigator Affidavit 

Investigative Subpoena 

Form letter to local law enforcement 

Practical Use 

Once obtained, copy of subpoena can forwarded to local law enforcement to prevent trespassing claims. 

Training 

Field investigators will be trained on the use of these investigative tools and the importance of following these procedures. 

Mr. Rick Denny said that if the Board was to adopt this, you are implementing a policy which will show that you provided due process to the people and giving them an opportunity to be heard, and providing them a mechanism for fairness.  To be completely foolproof will require a statute.  This complies fully with the law.  You are supplying the authority to the Administrator.
MOTION BY MICHEAL LISTON WITH A SECOND BY RONNIE NUTT TO AUTHORIZE THE CIB ADMINISTRATOR TO DEVELOP, UNDERTAKE AND SECURE ALL REASONABLE AND NECESSARY ADMINISTRATIVE POLICIES, PROCEDURES AND ADMINISTRATIVE LAW JUDGE OR HEARING OFFICER SERVICES IMPLEMENTING 59 OKLAHOMA STATUTE § 1000.4 (B)(3) REGARDING INVESTIGATIVE SUBPOENAS AND ORDER FOR ATTENDANCE OF WITNESSES, INSPECTION OF RECORDS AND PREMISES AND PRODUCTION OF RELEVANT BOOKS AND PAPERS FOR INVESTIGATIVE MATTERS WHICH MAY COME BEFORE THE OKLAHOMA CONSTRUCTION INDUSTRIES BOARD.  
THIS MOTION INCLUDES: OVERVIEW, AUTHORITY, PROSPECTIVE POLICY, WITNESS TESTIMONY, PROPERTY INSPECTION, RELEVANT BOOKS AND PAPERS, PROSPECTIVE PROCEDURE, ADMINISTRATOR REVIEW, POSSIBLE FORMS, PRACTICAL USE, TRAINING.

Voting aye:   
Mike Burton







Michael Liston



Keith Miller



Tommy O’Donnell



Ronnie Nutt



Larry Shea

Absent:

Robert Soder

RECEPTIONIST/RECEIPTOR POSITION
MOTION BY TOMMY O’DONNELL WITH A SECOND BY MIKE BURTON TO HIRE PATRICIA JOHNSON IN THE RECEPTIONIST/RECEIPTOR POSITION.

Voting aye:   
Mike Burton







Michael Liston



Keith Miller



Tommy O’Donnell



Ronnie Nutt



Larry Shea

Absent:

Robert Soder

PROMOTION OF JOANNE BOHN TO APPRENTICE  CLERICAL POSITION & HOME INSPECTOR COMMITTEE.
MOTION BY TOMMY O’DONNELL WITH A SECOND BY KEITH MILLER TO PROMOTE JOANNE BOHN TO APPRENTICE POSITION WITH HOME INPSECTORS COMMITTEE.
Voting aye:   
Mike Burton







Michael Liston



Keith Miller



Tommy O’Donnell



Ronnie Nutt



Larry Shea

Absent:

Robert Soder

BUSINESS MANAGER
Mr. Nathan Powell indicated that Jerry Regier was here for a while.  Mr. Powell, Mr. Regier, and Jeanne moved a lot of paper and Jeanne and I continue to do that.  To fill the administrative gap he has included job descriptions for business manager and administrative assistant.  He thought the Business manager would be in the range of $65 - 70,000 base and with fringe it would impact the budget about $92,000.  The administrative Assistant would be somewhere where our current employees and that title would make about $32,000 base plus fringe would take it to $49,000.  Mr. Powell thought we needed someone who could work at a professional level, provide the judgment that could look at personnel issues and financial issues and just to help him with day to day issues.  
Mr. Nutt said after reducing employment levels and positions, we are going to end up in the same position that we were in.  We have increased our employees.  Mr. Nutt and Mr. Shea would like to think about it for a while.  Mr. Nutt said if we are going on-line with computers with payments and charge people to use them we should free up some duty time with some people in our office.  We don’t know.  
Ms. Britt said that the position that Mr. Powell is asking for requires education in the things Ms. Britt has no background or education in, which involves Human Resources and will keep the agency out of trouble.  

Mr. Liston said we did cut back and we do need someone of the skill level of a professional. He would not have a problem with getting a Business Manager.  Mr. Shea does not have a problem with hiring one person.  

MOTION BY MICHAEL LISTON WITH A SECOND BY TOMMY O’DONNELL TO APPROVE A BUSINESS MANAGER POSITION OR DEPUTY ADMINISTRATOR POSITION AT THIS TIME.  
Voting aye:   
Mike Burton


Voting nay:  Keith Miller




Michael Liston



       Ronnie Nutt



Tommy O’Donnell



Larry Shea

Absent:

Robert Soder

ADJOURNMENT
MOTION BY MICHAEL LISTON WITH A SECOND BY TOMMY O’DONNELL TO ADJOURN.

Voting aye:   
Mike Burton


Keith Miller



Voting nay: Larry Shea



Michael Liston



Tommy O’Donnell



Ronnie Nutt

Absent:

Robert Soder
Minutes approved in regular Session on the _____day of________, 2009






___________________________





Larry Shea, Chairman

PREPARED BY: _____________________________________

Secretary to the Constructions Industries Board
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