CONSTRUCTION INDUSTRIES BOARD

April 11, 2007
_____________________________________________________________________________


BOARD MEMBERS PRESENT: Mitchell Hort; Ken Callahan; Louis Barlow; Larry Shea; Michael Liston; Tommy O’Donnell; Ronnie Nutt; Robert Soder; Chuck Darr III; Michael Burton 


ABSENT: Jerry King.


PRESENT FROM THE CONSTRUCTION INDUSTRIES DIVISION: Jeanne Britt; Boyd West; Patty Schweitzer; Carl Phillips; Jim George; Bert Wiens; Sam Abraham; Winston James; Richard Denny.


OTHERS PRESENT: Jim Griffy, IBEW; Luther Curtis, Mechanical Hearing Board; Tim Yaciuk, IEC; Scott Hopkins, NECA; Joe P. Smith, IBEW; Mike London, Sheet Metal Local 124; David Johnson, Muskogee; Bruce Stokke, Okc; David Adcock, Okc; Johnny Nubine, Okc; Jimmy Monteith, IBEW.
CALL TO ORDER:
Larry Shea, Chairman, called the regular meeting of the Construction Industries Board to order at 1:30 p.m. in the Board Room at the Construction Industries Board, 2401 N.W. 23, Suite 5, Oklahoma City, OK.  73107

STATEMENT OF COMPLIANCE WITH THE OPEN MEETING ACT:

This meeting of the Construction Industries Board to begin at 1:30 p.m. on this 11th day of April 2007 has been convened in accordance with the Oklahoma Open Meeting Act, Title 25, Sections 301 through 314.

Further, this meeting was preceded by an advance public notice that was sent to the Secretary of State by computer on November 14, 2006, specifying the time and place of the meeting here convened.
With the exception of confidential matters to be discussed during an executive session, this meeting will be and is open to the public.

Notice of this meeting was given at least twenty-four (24) hours prior hereto and 45 people have filed a written request for notice of meetings of this public body to date.

Read aloud by Jeanne Britt this 11th day of April, 2007.
ADMINISTRATORS COMMENTS

Mr. Boyd West shared the results from the survey sent out to contractors.   They were scored by question and all comments were included with the scoring.  The overall average score of the survey was 3.644.  
Mr. West asked if each board member submitted their ethics commission forms.   

REPORTS:

MONTHLY TEST PASS/FAIL RATE PER TRADE; APPRENTICES; CITATIONS, CONTACTS
Mr. Shea asked if the Electrical Examining Committee reviewed the Contractor’s exam again.

Mr. West commented that the committee made a decision that once the refinery exam is in place they will re-visit the subject to see if the passing score needs to be adjusted from 70 to 75.  He said the pass rate for electrical contractors is about 40% for first time exams.  It used to be 25-28%.  

FINANCIAL REPORT
Mr. Boyd West asked for any questions on the financial report.  There were no questions.

LEGISLATIVE REPORT
Ms. Patricia Schweitzer stated we had three bills remaining.  Our Sunset bill which continues the Construction Industries Board is set to be approved and signed by the Governor.  HB1676 passed out authorizing the Plumbing Committee to establish categories.  There was some concern that when it moved to the Senate side it could be amended and include something that was far more reaching than stated.  Mr. Liston spoke on our behalf and did an excellent job in describing industry concerns with the bill.  As a result the bill did not receive a “do pass.”  SB45 which we had clean up language was amended on the committee side of the House.  That amendment was exempting utilities, cooperatives, etc. from the Electrical Licensing Act.  Basically, if they are a utility company they are able to perform any type of electrical work.  That is not something we supported, and unfortunately we were not given an opportunity to explain that we did not support that provision in the amendment.  So we have unfavorable language in the bill.  The last option that we have is to kill the bill.  
ACTION ITEMS:

MARCH 14, 2007 BOARD MEETING MINUTES
MOTION BY MIKE BURTON SECONDED BY LOU BARLOW TO APPROVE THE MARCH 14, 2007 BOARD MEETING MINUTES AS WRITTEN.                                MOTION PASSED

Voting aye: Lou Barlow



Absent:   Jerry King

      Mike Burton


      Ken Callahan


      Chuck Darr

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

                   Larry Shea

LOANING OR SHARING A LICENSE
Mr. Mike Liston thought this has become a practice that they should do something about.  When a contractor is caught with no license the job doesn’t even slow down.  They are back in business the next day and they indicate they have a license from a company that is either local or somewhere in the state.  Mr. Liston asked for attorney advice on how to get agency authority to investigate this problem.  
Mr. Denny stated the Board needed to discuss it to see what our goal is.  He was prepared to discuss the different regulations and statutes that pertain to loaning a corporate structure and representative.  He thought the best way would be to make some statutory change.  The Attorney General came down on a statutory definition of contracting.  He thought we would have to start with the statute.  
Do you have to separate the fact that the owner of the business is a licensed contractor from this situation or not? 

Mr. Denny said it is more relevant to Plumbing than it is to the other two licensing acts.  The three acts are written along the same lines but there are slight differences in each.  
Mr. West pointed out in identifying our goals that we should go to our individual committees at their next meeting and ask for input as to what they consider loaning a license as they pertain to the existing provisions we have both in statute as well as the rules.  Once we have a clear understanding of the committees, then we can proceed with that objective in mind and have suggestions how to correct it for enforcement in that area.  
Mr. Denny shared a document which states in statutes where loaning or transferring a license is prohibited in each act (Table attached to the minutes).  In the Mechanical Act, the term “loan” is not used expressly, but by using a word like “use and transfer,” there is an inference.  The licensee is able to operate as a firm.  
In the Plumbing Act the language states that the Plumbing contractor may operate as an individual or as a firm, partnership, limited liability company or corporation.  It “may operate as” creates an inference that the licensee is actually operating as the entity versus being employed by that entity or representing that entity in some other form.  
In the Mechanical Act and the Electrical Act the language is clearly different.  In the Mechanical Act it states the contractor is responsible either to himself or his employer.  The mechanical contractor shall only be associated and responsible for one mechanical firm.  In the Mechanical Act we make the distinction between the contractor and the mechanical firm that the contractor represents.  The same is true with the Electrical Act except we use “employed full time” in the language, and again the contractor is responsible for the operations.  In the definitions in the regulations the Board has defined “associated with” and “responsible for” which means the relationship between the electrical contractor and electrical firm based on the contractor being a permanent employee, owner, partner, or officer.  So, obviously you are not required to be a shareholder, and owner, a partner, you only need to be an employee, a designated employee as the licensed contractor.  

That is the big difference between plumbing and the other two licensing acts.  However, when we get to the bond waiver provision that is cited you will see that plumbing uses the same wording as the other trades and that makes it somewhat inconsistent when we go back to the ownership requirements.  On a bond waiver it demonstrates an entity may comply with the act by employing a licensed contractor.  In each one of these traditions we are able to require licenses for state institutions and universities, so when they go beyond that maintenance on campus when they actually engage in new construction they would require a license.   
Under the context of the three acts with the current rules and regulations, one is loaning a license, and how things existed before the Attorney General’s opinion was that, in fact, loaning a license, and he would say it probably was.  We had an employment agency that was piggybacking on the on-site contractor’s license.  Now, with the Attorney General’s opinion there is a finding of dual employment and the finding that the employment agency is subject to the Electrical Licensing Act and requires a license.  Now, he didn’t think you could say that anymore because we have to have these employment agencies registered as contractors because they are subject to licensing because they furnish labor by the express terms that are in the statute.  That was why he thought a statutory change would have to be made.  Not just a change, but placing a specification in there as to exactly how these types of companies are to be treated under the act.  
An example was given of an out-of-state contractor coming into the state without an Oklahoma contractor’s license and using a mom and pop operation as the contractor on the job.  The question was asked if that was legal.  Mr. Denny replied, not if mom and pop are representing themselves….An electrical contractor can only represent one electrical firm and that goes for plumbing and mechanical.  He thought that would be a good example of loaning a license.  He indicated we had the capability of writing a citation for that offense.  
Mr. Boyd West indicated that when the citation is adjudicated for an offense then the person must pay that citation before they can get a license, renewal, or registration.  We have issued citations in Muskogee and that job was shut down for a while.  

Mr. David Johnson, Sheet metal local union, thought the inspectors were doing a good job and doing what they are told to do.  But, there are a lot of jobs being done with the same scenario.  He then gave examples, and citations were given, and the inspector gave apprentice applications to the people on the job to complete.  The inspector then told them how to get a contractor on the job.  He stated his contractors did not think this was fair.  He thought the non-licensed contractors were getting a special deal.  He indicated that no one was going back to the job site to ensure that they were legal.  He thought if the people were fined they should have had at least a 30-day period before they could apply for the license or registration.  We need to shut down the sharing of a license.  The licensed people are the only ones playing by the rules.
Mr. Mike London gave an example in Norman, Oklahoma, who had a license, but a company that was on the job who has had a license for years, lost his license due to the Grandfathering clause, and he was working the job.  They hired a guy with a license to do a job in Mustang.  

Mr. Larry Shea stated in older times if an out-of-state company came in they would require them to enter into a joint venture contract.  He did not know if they were still doing that or not, and did not know whether we had the authority to investigate that and issue a citation if they don’t.  Mr. Boyd West stated that electrical is the only one that has that provision.  We could define what a joint venture could be, and they do have to bring someone else on board to make the payroll.  Do we determine that as a joint venture?  It would still require both of them to be licensed.  That would stop that, basically.  Mr. Shea gave an example of making an agreement with an out of state contractor to do this job as a sub contractor.  Mr. West said that would be totally legal.  The people doing the work for the new contractor have to be paid by the new contractor with proper supervision and ratio.  There is some authority to look at payroll records because of the employment relationship.  He thought we needed to put that employment relationship in the other two acts, and ask our attorney to research whether we can ask for payroll records without some legal action then we can do that.  Mr. Shea asked for Mr. Denny to research that item.  

FEE INCREASE 
Mr. Lou Barlow shared information from the Budget committee meeting.  They discussed the deficit, how to fix it, and discussed the state-wide permitting program.   They discussed increasing the contractor licensing fee without increasing any of the other licensing fees.  Raising the contractor fees from $150 to $300 would take care of the deficit.  He shared the summary for the increase and showed the deficit if there was no fee increase.  
The discussion prior to the vote:

Mr. Chuck Darr stated in the engineering world they are required to be licensed individually and have a certificate of authority for the corporation.  That would help in the sharing problem also.
There were attempts to do that in the past and the contractors could not grasp that concept.  They did not want to license the firm.  There was question about the additional license of the companies and if we would have more input into the firm’s structure.  
The mandate that the State of Oklahoma has placed on the Agencies for increases for healthcare and all the other state mandated fees increases just for the staff has picked up the deficit.  We may have to raise the cap statutorily in the near future.

Mr. Barlow said they were just looking at reality, indicating there would have to be more revenue, or a decrease in expenses, which would mean decreasing staff.  If we decrease staff, we decrease service.
Mr. Mitchell Hort suggested we start talking to the tradesmen about this because there will be some complaint.  

Mr. Barlow indicated that if we accept the decision then it is done.  If we want to do something else or send it to the trades committees then we need to make a motion to do that before we accept the recommendation.  

Mr. Rick Denny wanted to Board to consider what would need to be done before this is even effective.  This will require a letter to the legislature and the Governor and to initiate rulemaking intent for the next legislative session.  

Mr. Nutt may be in serious trouble if we raise these license fees, and as a result, loose as many contractors’ fees than we gain from this effort.  He hopes that does not happen but he wanted the Board to consider the possibility.

MOTION BY MIKE LISTON WITH A SECOND BY CHUCK DARR TO FOLLOW THE BUDGET COMMITTEE’S RECOMMENDATION TO RAISE THE FEE FROM $150 TO $300.00 FOR THE CONTRACTOR’S LICENSES.                                                            MOTION PASSED 

Voting aye: Lou Barlow



Absent:   Jerry King

      Mike Burton


      Ken Callahan


      Chuck Darr

                   Michael Liston


Voting nay:  Mitchell Hort

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Larry Shea

INSPECTOR’S ACT

Mr. Larry Shea stated this was on the agenda because of the public meeting we had at Metro Tech on March 27, 2007.  There were issues raised about Inspectors inspecting without licenses.  There was discussion about inspector activities outside of their employment while they are employed by the cities.  There were questions about the integrity of the inspections.  He thought they should bring this up at the Inspectors Committee meeting and talk about our concerns. 
Mr. Boyd West stated the Inspector’s Examining Committee is to assist the Board to investigate alleged violations in the provisions of the Oklahoma Inspectors Act.  Under the violation portion of the statute in paragraph 1039.  Complaints – Investigation – Individual proceeding – Finding – Suspension or revocation of license – Other administrative penalties – Reapplication for license. 
He read the statute (A) and (B) and stated that enforcement of (B) (3). of that particular wording is extremely hard because incompetence is a matter of opinion and not a matter of fact unless it is displayed through malice.  
He added that the Inspector Hearing Board can suspend or revoke a license; defer such suspension or revocation pending mitigating or remedial action by the licensee; or assess administrative penalties pursuant to the provisions of Section 1044 of this title.  He then read Section 1044 and the fines and penalties associated with a conviction of acting or performing as a building and construction inspector without the proper license as well as any entity who employs an unlicensed person to perform those duties.   There is not much teeth in the Inspector’s Act to do more than that.  We can ask the Inspector’s committee to look at the statute with Mr. Denny to see what recommendations are, based on the statute.  Mr. Denny stated to change the fine structure it would need to be a statutory change.   Right now it is failure to report employment or failure to have a license.  
Mr. West added that virtually every municipality in the state of Oklahoma in some way, shape, or form amends the state adopted minimum standard of installation code to fit local conditions.  Local conditions and different techniques and requirements that municipalities establish under home rule will be tough to bring actions against an inspector who is acting within the scope of his employment.  Any municipality with a population of 10,000 or less shall be exempt from the provisions of the Oklahoma Inspector’s Act, unless such municipality employs the services of a circuit rider inspector.  
Mr. Shea asked Mr. West to take this issue to the Inspector’s Committee and report back at the next board meeting.  
PUBLIC COMMENTS
Mr. Mike London wanted the board to discuss at some time how long a person can hold an apprentice license.  He thought after four or five years they should be charged the journeyman fee.  He also visited the issue that the municipalities are not allowing code inspections.  We need to set up for safety of the people.  He added that consumers are being cheated and he sees it everyday.  The proper materials are not being used on jobs and then it becomes a safety issue.  
CONVENE INTO EXECUTIVE SESSION
MOTION BY MITCHELL HORT WITH A SECOND BY RONNIE NUTT TO CONVENE INTO EXECUTIVE SESSION.                                                      MOTION PASSED

Voting aye: Lou Barlow



Absent:   Jerry King

      Mike Burton


      Ken Callahan


      Chuck Darr

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

                   Larry Shea

RETURN TO OPEN SESSION
MOTION BY RONNIE NUTT WITH A SECOND BY ROBERT SODER TO RETURN TO OPEN SESSION.                                                                                                 MOTION PASSED

Voting aye: Lou Barlow



Absent:   Jerry King

      Mike Burton


      Ken Callahan


      Chuck Darr

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

                   Larry Shea

NEW BUSINESS:
The Board set a special meeting on April 25, 2007, at 1:30 p.m. to complete the Administrator’s evaluation.  

ADJOURNMENT
MOTION BY LOU BARLOW WITH A SECOND BY RONNIE NUTT TO ADJOURN.
Voting aye: Lou Barlow



Absent:   Jerry King

      Mike Burton


      Ken Callahan


      Chuck Darr

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

                   




Voting nay:  Larry Shea

Minutes approved in regular Session on the _____day of________, 2007






___________________________





Larry Shea, Chairman

PREPARED BY: _____________________________________

Secretary to the Constructions Industries Board
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