CONSTRUCTION INDUSTRIES BOARD

March 14, 2007
_____________________________________________________________________________


BOARD MEMBERS PRESENT: Mitchell Hort; Ken Callahan; Louis Barlow; Larry Shea; Michael Liston; Jerry King; Tommy O’Donnell; Ronnie Nutt; Robert Soder; Chuck Darr III; Michael Burton 


PRESENT FROM THE CONSTRUCTION INDUSTRIES DIVISION: Jeanne Britt; Boyd West; Patty Schweitzer; Carl Phillips; Jim George; Bert Wiens; Sam Abraham; Basal Kilani; Richard Denny.


OTHERS PRESENT: Jim Griffy, IBEW; Jimmy Fish, Oklahoma Building Trades Council; Don Menefee, Plumbers and Pipefitters; Luther Curtis, Mechanical Hearing Board; Tim Yaciuk, IEC; Ed Hatch, Moore Norman Technology; Scott Hopkins, NECA; Jeannette LaMar, PHCC; Joe P. Smith, IBEW; Missy Riddles, Moore Norman Tech Center; Don Menefee UA; Allen Barney. 
CALL TO ORDER:
Larry Shea, Chairman, called the regular meeting of the Construction Industries Board to order at 1:30 p.m. in the Board Room at the Construction Industries Board, 2401 N.W. 23, Suite 5, Oklahoma City, OK.  73107

STATEMENT OF COMPLIANCE WITH THE OPEN MEETING ACT:

This meeting of the Construction Industries Board to begin at 1:30 p.m. on this 14th day of February 2007 has been convened in accordance with the Oklahoma Open Meeting Act, Title 25, Sections 301 through 314.

Further, this meeting was preceded by an advance public notice that was sent to the Secretary of State by computer on November 14, 2006, specifying the time and place of the meeting here convened. With the exception of confidential matters to be discussed during an executive session, this meeting will be and is open to the public.

Notice of this meeting was given at least twenty-four (24) hours prior hereto and 45 people have filed a written request for notice of meetings of this public body to date.

Read aloud by Jeanne Britt this 14th day of March, 2007.
ADMINISTRATORS COMMENTS

Mr. Boyd West reminded everyone about the Town Hall meeting at Metro Tech on March 27th at 6:00 p.m. and ends at 7:30 p.m.    He presented the final questionnaire that would be mailed to approximately 2,000 contractors in a five county area for this meeting.   We tried to include everything that was very important to know and we asked questions about our outreach program to the citizens to encourage them to always use licensed contractors.  That information will go out with the announcement flyer to the contractors.  We have asked those contractors to post the flyer so their journeymen can see it and have the opportunity to go as well as to copy the questionnaire survey sheets so they can bring it to the town hall meeting or mail it in.  Additionally the survey sheet will be posted on our web site in a format that can be filled out on the web site and submitted.  
REPORTS

MONTHLY TEST PASS/FAIL RATE PER TRADE; APPRENTICES; CITATIONS; CONTACTS.

Mr. West asked for questions on the reports provided the Board.  There were no questions.

FINANCIAL REPORT

Mr. West asked for questions on the financial statement. There were no questions.
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LEGISLATIVE REPORT
Ms. Patricia Schweitzer reported on HB 1054 and SB 26.  Both of those bills were intended to remove the exemption from the Electrical.  Those bills are now dormant as the result of working out an agreement with the Alarm Industry.  HB 2143 which was a CIB shell bill never made it into committee and is no longer viable.  SB 45 which is our clean up bill has made it past the Senate and has been assigned to a House sub-committee.   Both the Contractor Licensing Acts made it into the rules committee SB 641 and SB 642 can come out of committee next session but are no longer viable for this session.  SB 692 by Laughlin which is the mechanical apprentice by cell phone bill is no longer viable.  SB 400 by Brogdon made it out of the Senate but she didn’t know if it was assigned to a sub-committee or not.  It dealt with substituting permitting for the registration in the cities.  Mr. Shea asked about SB 133.  It requires carbon dioxide sensors in residents, churches, and schools.  Ms. Schweitzer said she would look that bill up.  Ms. Schweitzer just received some additional news.  She indicated that SB 400 has been laid over so it could be re-considered next year.  She added that HB 1676 has morphed into an authorization to create categories in the Plumbing Licensing Act.  That particular bill has passed the sub-committee, the committee and passed on the floor.  That language as it sets does not do anything without the consideration of the Plumbing Committee; however, there are concerns that have been voiced that because this bill is authored by Senator Laughlin that perhaps Senator Laughlin may amend it to include the language of “apprentice by cell phone.”  She didn’t know it that was his intent but we do have concerns that if the bill were amended to include that it would not be a bill that we could support in any form or fashion.    
STATEWIDE INSPECTION & PERMITTING PROGRAM
Mr. Boyd West provided a handout of the information he collected in the preliminary research of a statewide inspection and permitting program that the budget committee asked him prepare.  He used the model of the state of New Mexico that received the Innovation in Regulation award in 2005 from the National Association of State Contractor Licensing Agencies.  However, the people in Oklahoma did not return my calls in reference to the information I requested.  He got a lot of information from their web site and put together a preliminary profile of inspections and plan reviews.   He then relayed information on Permit fees, Permits and Inspection fees for electrical and mechanical, sample residential permit fees in a rural area, and sample commercial project in a rural area.   Mr. West then presented a broad estimate of personnel needs and comparable information between the two states (New Mexico & Oklahoma).  Mr. West said the agency in New Mexico was an appropriated agency and he did not know how much money was actually collected for that agency and how much was appropriated monies.  He added that a proposed Inspection program for Oklahoma would include 60 Field Inspectors, 15 Building, 15 Electrical, 15 Plumbing, and 15 Mechanical.  Increase of 200% in field staff FTE.  Increase equates to a 114% increase in Electrical and Mechanical staff and a 117% increase in Plumbing Staff.  The projected Field Staff cost at present is $1,523,712.00, additional staff costs are $3,222,840.00 for a total of $4,746,552.00.  Projected Administrative Staff costs for 44 FTE: $2,787,000.00 making the program personnel costs equal $7,533,552.00.  Administrative staff breakdown as follows: OKC-One overall program supervisor, seven Plans Examiners and seven Administrative staff. This also includes four remote locations-One supervisor, four Plans Examiners and five Administrative staff.  This plan is not inclusive of the metropolitan areas.  
FEBRUARY 14, 2007 BOARD MEETING MINUTES

MOTION BY RONNIE NUTT WITH A SECOND BY LOU BARLOW TO APPROVE THE FEBRUARY 14, 2007 BOARD MEETING MINUTES AS WRITTEN.                  MOTION PASSED
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Voting aye: Lou Barlow

      Mike Burton


      Ken Callahan


      Chuck Darr

                   Jerry King

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

                   Larry Shea

ADMINISTRATOR PERFORMANCE EVALUATION

Mr. Rick Denny said this format was discussed at previous meetings and we need to either approve this version or go back to revisions.  The administrator reports directly to the board so this evaluation is the responsibility of the CIB board members only and does not extend to committee members.  The board members can certainly consult with committee members and the Administrator himself as well as employees to gain information to complete this evaluation but it would not be appropriate to delegate the form to complete.  When adopting this form you need to ensure that the procedures included in this format are the procedures you want.  We can make revisions.   The first form is the actual evaluation that each board member will complete on their own.  The final evaluation is the accumulation of the actual evaluation form. 
Mr. Robert Soder stated he was a new board member and some of this information the other board members may have access to, but he finds it difficult to complete.  He wanted to know if all the board members have the information to answers all of these questions.  Mr. Shea stated that was why he asked Mr. Denny if it would be appropriate to go to some of the committee members or Chiefs or Inspectors or Patricia, Boyd, or Jeanne to ask questions so you could complete it.  If you don’t get that information and you think it is important, then you would grade him low so whatever that total number is would let him know we are interested in finding out more information in our regular meetings than we are receiving.  Mr. Soder said that was helpful, but if you go to one person you may get a different answer from them than you get from another person.  How do you evaluate that?  Mr. Shea stated with your best judgment.  
Mr. Barlow said not every board member is going to know everything.  There may be things that you feel like you know about and things you feel like you don’t know about and you may not mark every section.  
Mr. Ronnie Nutt stated when we started this he was given to understand that we are evaluating our administrator, and this is a serious task.  The reason this issue was brought to the forefront suggests possibly there is some dissatisfaction, he didn’t know and he really didn’t care.  But, if you are going to evaluate your Chief performer in your industry, the person responsible for setting up everything to accomplish what you want to accomplish; number one: it need to be very clear and concise, and this stuff of using five answers is like, DUH!  You are not even getting close.  It is good, bad, or indifferent and you don’t have an opinion.  He thought you had way too many answers to the question of satisfaction.  There are 15 questions on this evaluation form that no one on this board would have any way of knowing how to answer because we don’t get involved in his relationships with the employees of the industry.  Mr. Nutt is not happy with the evaluation form and he will in no way support using this form in its current state.  
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Mr. Chuck Darr stated it seemed to him if we have to ask someone their opinion then it is not an evaluation.  There might be personality clashes or something, you just never know.  Mr. Jerry King tended to agree with that thought.  This is not an arbitrary assessment.  If you don’t know how can you actively evaluate someone?   We may need to take this back for more consideration in having an evaluation on the information that we are privy to.  There must be some way that we could obtain that information so that we have a feel for what is happening.   

Mr. Barlow stated, like it or not, we have the responsibility to evaluate our administrator.  It may not be fair, it may not be easy, we may not have the knowledge, but, we have an administrator, and unless he stays for the next 600 years or so, at some point we will need to hire another administrator.  How do you determine who you want and what you want done?  You go through a process of looking at what you need and whether this person is going to fit the bill, and the same way you look at your current administrator and you have to determine somehow whether this person is performing up to expectations.   He agrees there are things in here that we may not have direct knowledge of and he didn’t think those things needed to be excluded if they are items the board feels are important to know about our administrator in making those decisions.  In general it will get the job done and allow us an opportunity to see how it goes and next year we would know how this process works and doesn’t work and revise our evaluation procedure for next year that would make more sense to us.  He thought this was a good way to get started.  But, it is not because he is in love with this format, and if we want to make some changes, fine.   Mr. Shea said if we don’t get started, how are we going to give our administrator some direction?  This will help us to ascertain and let him know a direction that we feel that we need to go as a board in a format process.   It lets him know his high points and his low points.  Right now we have not given him any clear direction.  He is doing what he thinks he needs to do, but we as a collective body have not really given him any clear direction.  

Mr. Barlow thought you could also give him direction without giving him a low rating.  He said that is what the comment areas are for; I need more information in this area before I can give a rating.  Mr. Denny stated we used the format from other agencies and cities.  The content is your content specific to this agency.  Mr. Shea asked that during this evaluation process if the board could ask Mr. West to come into the session and ask questions to better rate that section.   Mr. Denny replied, yes.  
MOTION BY LOU BARLOW WITH A SECOND BY MITCHELL HORT TO APPROVE THE PROCEDURE AND FORMAT FOR THE ADMINISTRATOR’S PMP.        MOTION PASSED

Voting aye: Lou Barlow


Voting nay:
Chuck Darr

      Mike Burton




Ronnie Nutt


      Ken Callahan



Robert Soder


      Jerry King

                   Michael Liston

                   Tommy O’Donnell

                   Mitchell Hort

                   Larry Shea
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RULEMAKING ACTION
Title 158.  Chapter 30.  Plumbing Industry Regulations.


Subchapter 5.  
License Types, Bond Requirements and Display of License Number and Firm Name

158:30-5-1.
License types [AMENDED]

158:30-5-3.
Display of license number and firm name [AMENDED]

Subchapter 9.
Examination Procedures, License and Registration Fees and Duration of Licenses

158:30-9-1
Examination procedures [AMENDED]

Summary: 158:30-5-1 (b). The purpose of this rule change is to adopt this emergency rule, approved during the second session of the Fiftieth Legislature, into permanent rules.  158:30-5-3 (b),(c)  The purpose of this rule is to assist the citizens of Oklahoma seeking the services of legitimately licensed contractors to identify said contractors through advertising or bids or contracts.   158:30-9-1. this rule will provide an alternate means to qualify applicants for licensure examination by modifying the experience requirements.  This rule makes permanent the emergency rule adopted during the second session of the Fiftieth Legislature.

Discussion:
Mr. Rick Denny made a statement at this point.   This is one of two rules that were voted down at last months meeting.  After last month’s meeting we consulted with the Office of Administrative Rules as well as some other rulemaking authorities.  As you recall there was some problem language with regard to the “or supervised” language because of some disagreement.  He advised that that wording could not be stricken unless we started over.  We consulted with APA on that, and we were advised that we were still within our notice period and our comment period and our notice of rulemaking intent, so he wanted to give the board another opportunity to consider these by striking that language that was disagreed upon because the advice he gave them last month was not completely accurate.  That is not always the case when you change the rules at the adoption stage in the process.  In some cases when you take language out and change the meaning of the rule, you have gone outside your notice which you have given to the public.  That was not the case in this particular instance.  There is still time while the legislature is still in session to approve this rule by taking out the language that was part of the controversy before.  It is up to the board at this point to decide whether or not you want to re-consider this rulemaking language, or stand by your previous vote to disapprove this rule.  
Mr. Mike Liston stated he thought the reason someone made the motion to disapprove was because of the wording, “or supervised.”  The rest of the language was ok.  
MOTION BY LOU BARLOW WITH A SECOND BY TOMMY O’DONNELL TO RE-CONSIDER Title 158.  Chapter 30.  Plumbing Industry Regulations.


158:30-5-1.
License types [AMENDED]

158:30-5-3.
Display of license number and firm name [AMENDED]

158:30-9-1
Examination procedures [AMENDED]

Voting aye: Lou Barlow

      Mike Burton


      Ken Callahan


      Chuck Darr

                   Jerry King
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                  Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

                   Larry Shea

Discussion after the motion to re-consider Chapter 30-5-1; 30-5-3; 30-9-1:

Mr. Larry Shea asked if there had been any comments provided to the office concerning these proposed rules.  
Mr. Rick Denny stated the comments to date would include any comments made at the February 14th board meeting which is in the record with the February 14th minutes which were approved by this board today.  

Ms. Britt stated there were two inquiries to receive the rules, but no comments were made from them.   The discussion of the rules in February included comments from people in attendance at that meeting.  

Mr. Shea asked for comments from the public.  There were no comments.

Mr. Shea asked for comments from the board.  There were no comments.

Mr. Rick Denny said it would be appropriate at this time to consider a motion to approve or dis-approve Title 158, Chapter 30.

Mr. Mike Liston made a motion that “or supervised” be struck from 30-5-1.  Mr. Mike Liston wanted to know if we could back up to the discussion. 
 Mr. Denny allowed Mr. Liston to withdraw his motion.   
Mr. Shea asked for comments from the board.  Mr. Liston thought he remembered that the only issue in this was the promotional items with the exception of the key chains, tape measures, anything like that, plus the “or supervised.”   If we could strike that language we could then submit it on to the rulemaking process, then we would have a go.   Mr. Shea stated we want to strike 158:30-5-1 in its entirety.  Mr. Liston just wanted the wording, “or supervised” struck from 158:30-5-1.   Ms. Britt stated if this section of the rule was disapproved then the emergency rule would just expire in July.   Mr. Barlow said let’s just take “or supervised.”    Ms. Britt said, ok, you want to amend the language and pass that part.   Ms. Schweitzer said the current language is in emergency rules and will expire in July if not made permanent today.  Mr. Shea said if we do nothing or don’t pass this rule then it will expire in July, right?  It will revert to the original language, right?  Ms. Schweitzer said this rule would revert to the original language prior to the emergency ruling in July.  Mr. Shea asked why modify the same language; why not just let it expire?   Which is better; take it out of the rulemaking?  Ms. Schweitzer thought it would be appropriate to not approve the rule change under 158: 30-5-1.  If you don’t disapprove it, the rule will remain until it expires in July.  Mr. Liston commented that he thought the “or supervised would open up a can of worms.  A lot of people can interpret it wrong.  
Mr. Larry Shea recognized Mr. Jim George, Plumbing Supervisor, CIB.  His question was, if we don’t approve the permanent rule then the parts of the rule that we do want we will loose.  Mr. 
CONSTRUCTION INDUSTRIES BOARD MINUTES

MARCH 14, 2007

PAGE 7 

Larry Shea said we can vote by approving or disapprove by section.  He added the plumbing committee approved this language.   
Mr. Shea recognized Mr. Carl Phillips, Mechanical Supervisor, CIB.   Mr. Phillips said, if you take the “or supervised” out; what you are saying is Oklahoma City Schools can no longer have their own plumbing department because their plumbing contractor employed by the City of Oklahoma City Schools and then they have journeymen that work for them.  You have hospitals across the state, Baptist, Presbyterian, etc., that have contractors that represent them.  The plumbing contractors work for the hospital, they are not employing the journeymen.  The journeymen work for the hospital and the contractor works for the hospital.  What you are saying is now, if you take “or supervised” out is that no longer can anybody have plumbing unless he is in business for himself and is the employer of that journeyman.  
Mr. Mike Liston stated at one time we had a contractor’s license that had a dba contractor doing business “as”, Baptist Hospital, Oklahoma City Schools.   There is a contractor’s license that posted as dba, is that not right.   Mr. West said they post their license as working there but there is no dba.  They have registered their license as the contractor of record for that entity.  Mr. Liston said that entity does have a contract with that contractor that would be their representative there.  Would that not suffice if there is a licensed contractor with their license in place for that position? Would the journeyman be able to work there under that license?  Mr. Denny thought they would be able to work under that designated contractor.  He thought the question was whether the “or supervised” language that was added by emergency rule, is that what is causing you, maybe, to have the licensed contractor in place?   Mr. Liston’s concern with this is “loaning a license.”  At that point, the word “or supervised” is going to be a big play in our law.
Mr. Ronnie Nutt wanted to know if we are dealing with the term “or supervised” at present with the temp agencies?  Mr. Liston replied that he didn’t know.  Mr. Nutt continued under the class of…..Mr. Denny said this was what we went through the last time.  The temp agencies deals with in the Attorney Generals opinion, they found a dual employment relationship.  With the temp agencies we are dealing with the word “employee,” not supervised.  The language does not have any impact on the issue at hand.  
Mr. Liston wanted to understand the explanation.   If we strike 158:30-5-1; then this language expires in July because it is just an emergency rule.  If we approve 158:30-5-3, then it goes on to the next process and could be in place legislatively.  Mr. Denny stated that was correct.  Mr. Barlow stated if the temporary agencies are not affected by the language “or supervised,” and that was what he understood was the problem with the language “or supervised,” are there other reasons why we would object to that language?  Mr. Liston said it all went back to the example that he was under the impression they were “doing business as” because the companies that we are talking about does have a license in place to be able to do the work.  The word “or supervised” he saw coming down to bite someone later on.  He thought we had issues now of loaning of license and this individual over here, and they could respond that they were supervising the person, and that was his concern.  He could understand Mr. Phillips concern but since there is a contractor’s license in place for a certain entity, he felt that a journeyman could work under him.  
Mr. Denny wanted to make a parallel to the…he is more knowledgeable because they have prosecuted some of these cases under the Electrical field.  We have instances where, as an example, University hires an electrical contractor and they fit the definition of electrical firm by regulation, so they hire this contractor and they have journeymen working.  Well, the journeyman is not actually employed by the contractor.  He is the designated licensee of the University that 
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the University brought in to come into compliance with the Act.  The journeyman is employed by the University.  So that is what he thought this meant “or supervised” when it was placed in the language and that is his understanding of what the intent was, so that journeyman who actually works with the University and he is supervised by the University electrical firm making the parallel to the electrical.  
Mr. Robert Soder said if the contract holder is employed by the hospital or the University, he is employed by them, and he carries the contractor’s license, but he is employed by the business.  Is that not legal?  That would not be affected by the “or supervised,” that is what he is thinking.  Mr. Liston asked why we were putting something in there that is not a problem now.  Mr. Ken Callahan stated if you have a problem with the journeyman then that contractor is responsible for that journeyman, isn’t he?  It is the contractor’s responsibility to make sure that everything is done right and that they are licensed people.  
Mr. Denny said you go back to the analogy he made with the electrical.  The journeyman under….if you remove “or supervised” he is employed by the University, so he does not fit the description of a journeyman, the journeyman qualifications, to engage in the act of plumbing the journeyman plumber must be employed by a licensed plumbing contractor.  Well a hospital or a University is not actually a licensed plumbing contractor.  It is the licensee that is designated by….and that is why the “or supervised” ….there is a significance to the use of the language.  They designate a contractor under….Mr. Barlow said he knew they designated a contractor, but what he thought he heard Mr. Denny saying was because of the fact that they designated a contractor then their journeymen are deemed to be employed by the contractor.  Mr. Denny said but they are employees of……Mr. Barlow said he understood….Mr. Denny said, the entity, but not the contractor.   Mr. Barlow continued, so the situation that Carl Phillips brought up as being a potential problem you still see as a potential problem?  Mr. Denny replied, “yes, he sees it as a potential problem and he thought that was the purpose of this language.  
Mr. Liston said that has been a practice since 1989, and all of a sudden it is an issue.   How many citations have been written to hospitals and school boards, etc.?   Mr. King only knew of one citation issued in this matter.  

Mr. Allen Barney, Electrical Contractor, stated the rule has always been…since he has been an electrician that a journeyman has to work under a contractor.  If someone hired a contractor then anybody doing that work under that contractor….well as I was saying, if that person is unlicensed they think they can do electrical work.  They are not licensed as a plumber they think they can do plumbing work.  If they are not licensed in Heat and Air but they do it.  It is a big problem in this industry.  He has a big concern about anybody going out and acting like a contractor and they never took a test.   Mr. Denny didn’t know how pertinent that was to this subject and he appreciated his comments, but we are talking about a licensing provision that is already in place and the language we should be using that has been proposed.   
Mr. Ronnie Nutt said it was very pertinent because the situation exists now that you could become an electrical, plumbing, mechanical contractor by hiring someone with a contractor’s license, and that is all you got to do to become a contractor.  Mr. Barney said that was loaning a license.  Mr. Nutt said it was in the law books that you are not supposed to do it, but it is done every day.  

Mr. Boyd West said we still consider an officer of the Company being a titled individual rather than an actual member of Board of Directors which designates them as an official with the company.  If we didn’t enforce it like we have been enforcing it, then the Department of 
CONSTRUCTION INDUSTRIES BOARD MINUTES

MARCH 14, 2007

PAGE 9
Corrections, Department of Tourism, all of the public schools, etc.,  would do stuff with just anyone they could find rather than using licensed individuals.  We have our own state agencies now that are hearing how we administer our licensing acts, and he has no problem with striking that portion of that rule and going on the way it has before because he didn’t think we were risking a challenge out of leaving that language out.    
Mr. Jerry King said maybe we are looking at this wrong.  If we break it down, we look at it this way:  To engage in the act of plumbing a journeyman plumber must be employed by a licensed plumbing contractor.   No problem with that.  Now let’s look at it with the other language:  To engage in the act of plumbing a journeyman plumber must be “supervised” by a licensed plumbing contractor.   Is there a problem with either one of those sentences, as long as he is being supervised by a licensed plumbing contractor?  Or, employed by a licensed plumbing contractor?  Is there a problem?  Maybe we are looking at it wrong.   Maybe we could use “and” instead of “or.”   Because we have a licensed guy there, but he may not be the employer, maybe the hospital, but maybe this is correct.  Mr. King added that at the last meeting, he had this idea that maybe we were talking letting someone out here supervise that was not licensed or qualified.  But, he didn’t think that was what this is saying.   
Mr. Barlow thought that maybe our solution is that we can strike your supervised language that is bothersome and worrisome to some, and by maintaining the current enforcement procedures of the board on this concern over schools or agencies is already taken care of by the way we enforce this.  It seems to him that if we can go ahead and approve this without the “or supervised” our problem is resolved because the concern that Carl Phillips brought up by the way we are enforcing it right now it is not a problem.   We can just continue to enforce it the same way.  
Mr. Carl Phillips, Mechanical Supervisor, CIB.  The way we are enforcing it is the way that it is written in the emergency rules.  The reason we put the emergency language in there was because of the schools and there was no language in there to allow them to be supervised.  They had to be employed by the contractor.  Mr. Denny said the emergency rule was in place in 2006.    Mr. Tommy O’Donnell asked how many citations were issued prior to 2006?  He didn’t know how many for plumbing, but it was put in the plumbing rules so it would match the Electrical and Mechanical Acts.  
Ms. Jeannette LaMar representing PHCC, had a real critical question.  She presented an example for Integris Hospital.  If there was a contract with the hospital and a contractor plumber are the workers employed by Integris hospital or are they employed by the contractor?  Are they paid by the contractor?   Because, at the point that they are paid by the hospital they are not the contractor’s employees.   Mr. Larry Shea interjected that they are in effect the contractor when they enter into an agreement and hire the contractor and he posts his license for that entity.    Ms. LaMar stated he is a contractor in a sense that he doesn’t receive a W-2, he is paid on a 1099 or his company is paid on a bulk compensation.  So, is he paying the journeymen?  Or, is the hospital paying the journeymen?  That goes to the heart of what an employee is.  Mr. Shea said she was talking about a different scenario that what is being discussed here.  She didn’t think so.  Mr. Ronnie Nutt, said yes, if the contractor has a contract with the hospital to do contract work then he is a separate entity.  Ms. LaMar said, lets say then he becomes an employee and then they hire journeymen behind him.  You have a difference in how you are interpreting the law than how other people interpret that law.  You have a real issue here because you need to define this language.   If this Board look at this rule differently than your licensees look at it then you have a communications problem.  Whether you strike the language or leave the language you still have a problem to overcome.  She has listened to this conversation and she feels that the board does 
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not have a grip on what they are trying to decide.  If you cannot define it then how can you relate it to the licensees?  
Mr. Larry Shea thought it stated in the Licensing Act that that the licensee be a corporate officer in Electrical.   Mr. Shea used an example of “Tradesman” an application was submitted to us for a guy’s license.  Mr. West interjected, that it was in the license holders name as the Tradesman represented contractor. Usually, what they do is send an affidavit letter that this person has assumed responsibility for all contract operations at the University or health care facility with Insurance and will honor all claims against any type of liability or bonding stuff that he has.  That takes care of the contractor’s obligation per the licensing act.   
Mr. King thought we ought to go back in our planning stages and define the word “supervise.”  If we define the word then we won’t get 15 different interpretations.  
Mr. Barlow said, if we remove “or supervised” the way he understood it, is the hospital has a problem because the hospital employs the journeymen and they are not employed by the licensed contractor.  That is our problem, right?  If we said to the hospital you have to get a licensed contractor, and they have already hired one, but we say the hospital has to become a licensed contractor, what would the hospital have to do in order to become one?  
Mr. Rick Denny didn’t think the hospital could be a licensed contractor because it is an entity.  It has to have a designated individual licensee to be the representative of the hospital to be the license holder.  Mr. Larry Shea read the meaning of a contractor from the electrical licensing act: Electrical Contractor means any individual, firm, partnership, corporation, limited liability company or businesses performing skills of electrical contractor or an electrician or the business of contracting. 
 Mr. Tommy O’Donnell asked prior to 2006 how come it wasn’t a problem then.  How come it’s all of a sudden become a problem? Mr. Shea replied that the Electrical and Mechanical Licensing Acts have had that language in place, and it was taken to the Plumbing Committee, discussed and they were told that this language would bring all three Acts to the same level.  

Mr. West said they have cited state agencies in the past.  Mr. West said that early on in his employment this board gave him specific instructions to try to make all the licensing acts consistent with each other.  This was part of the consistency we have been trying to achieve for five years because the other two licensing acts have this wording and the Plumbing Licensing Act did not have that language.   We added the word “or supervised” to make the language in all the acts consistent with each other.  
Mr. Carl Phillips wanted to clarify some information.  When someone applies for a contractor license to represent a school, hospital, etc., that license for that contractor is limited to that facility.  He cannot go off that facility and start bidding work for himself or someone else as a contractor.  Mr. Shea thought he could bid other jobs.  Mr. West said that contractor pledges his license to that entity and he does not have an outside business.  He has to do work exclusively on the property of the company he represents.  Mr. West continued that temporary agencies are a completely different issue in that there is a dual employment relationship at a temporary agency because the temporary agency is an employer and the using contractor is an employer.  The journeyman works for both of them.  
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Mr. Ronnie Nutt wanted to make a motion.  If the other two licensing acts has “or supervised” in them, then he wanted to make a motion that we go ahead and leave this language as it is to make all three Acts uniform.  Then later we can concern ourselves with changing all three Acts at a later time when we can make a definition.    
MOTION BY RONNIE NUTT WITH A SECOND BY JERRY KING TO APPROVE Title 158.  Chapter 30.  Plumbing Industry Regulations.


158:30-5-1.
License types [AMENDED]

158:30-5-3. Display of license number and firm name [AMENDED]

158:30-9-1. Examination procedures [AMENDED]
AS WRITTEN.                                                                               

MOTION PASSED

Voting aye:
Lou Barlow

Voting Nay:
Mike Burton



Chuck Darr



Ken Callahan



Jerry King



Michael Liston



Ronnie Nutt



Tommy O’Donnell



Mitchell Hort



Robert Soder



Larry Shea 
TITLE 158.  CHAPTER 50.  MECHANICAL INDUSTRY REGULATIONS.

Subchapter 5.
License Types, Limitations Of Licenses, Contractor Special Requirements And Display Of License Number And Firm Name.

158:50-5-4.
Display of license number and firm name [AMENDED]

Subchapter 9.
Qualifications For Mechanical Licensure, License And Registration Fees, Duration Of License, Mechanical License Application, And Apprentice Registration

158:50-9-1.
Qualifications for mechanical licensure [AMENDED]

158:50-9-5.
Apprentice registration [AMENDED]

Summary: 158:50-5-4 the purpose of this rule is to assist the citizens of Oklahoma seeking the services of legitimately licensed contractors to identify said contractors through advertising or bids or contracts. 158:50-9-1 this rule will provide an alternate means to qualify applicants for licensure examination by modifying the experience requirements.  This rule makes permanent the emergency 
rule adopted during the second session of the Fiftieth Legislature.  158:50-9-5 this rule requires Mechanical Apprentices to be directly supervised by licensed Mechanical Contractors or Journeymen during performance of their work duties for the safety of the public. 
Discussion:
Ms. Patricia Schweitzer addressed the 50-50-4.  The Mechanical Committee did not adopt the portion that Plumbing and Electrical did, and that particular language said: Advertising for the purposes of this section shall not include uniforms or promotional items including but not limited to pens, pencils, key chains, tape measures, and the like.  It was her understanding after speaking with the rules people that that language can be amended to include that additional advertising language.  So, if you want you can make that motion and amend it.
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MOTION BY MITCHELL HORT WITH A SECOND BY LOU BARLOW TO RE-CONSIDER
TITLE 158.  CHAPTER 50.  MECHANICAL INDUSTRY REGULATIONS.

Subchapter 5.
License Types, Limitations Of Licenses, Contractor Special Requirements And Display Of License Number And Firm Name.

158:50-5-4.
Display of license number and firm name [AMENDED]

Subchapter 9.
Qualifications For Mechanical Licensure, License And Registration Fees, Duration Of License, Mechanical License Application, And Apprentice Registration

158:50-9-1.
Qualifications for mechanical licensure [AMENDED]

158:50-9-5.
Apprentice registration [AMENDED]









MOTION PASSED
Voting aye: Lou Barlow

      Mike Burton


      Ken Callahan


      Chuck Darr

                   Jerry King

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

                   Larry Shea

Mr. Larry Shea asked if there had been any comments provided to the office concerning these proposed rules.  

Mr. Rick Denny stated the comments to date would include any comments made at the February 14th board meeting which is in the record with the February 14th minutes which were approved by this board today.  

Ms. Britt stated there were two inquiries to receive the rules, but no comments were made from them.   The discussion of the rules in February included comments from people in attendance at that meeting.  

Mr. Shea asked for comments from the public.  There were no comments.

Mr. Shea asked for comments from the board.  There were no comments.

Mr. Rick Denny said it would be appropriate at this time to consider a motion to approve or dis-approve Title 158, Chapter 50.
MOTION BY LOU BARLOW WITH A SECOND BY MITCHELL HORT TO AMEND THE LANGUAGE TO ADD: ADVERTISING FOR THE PURPOSES OF THIS SECTION SHALL NOT INCLUDE UNIFORMS OR PROMOTIONAL ITEMS INCLUDING BUT NOT LIMITED TO PENS, PENCILS, KEY CHAINS, TAPE MEASURES, AND THE LIKE, AND TO APPROVE Subchapter 5.License Types, Limitations Of Licenses, Contractor Special Requirements And Display Of License Number And Firm Name.158:50-5-4. Display Of License Number And Firm Name [Amended] Subchapter 9. 
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Qualifications For Mechanical Licensure, License And Registration Fees, Duration Of License, Mechanical License Application, And Apprentice Registration 158:50-9-1.Qualifications For Mechanical Licensure [Amended] 158:50-9-5. Apprentice Registration [Amended]                                                                                     








MOTION PASSED

Voting aye: Lou Barlow

      Mike Burton


      Ken Callahan


      Chuck Darr

                   Jerry King

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

                   Larry Shea

The Board took a 10 minute recess.  Board member Chuck Darr left the meeting.
Title 158. Chapter 40.  Electrical Industry Regulations. Emergency Rule
Subchapter 5.
Licensing Requirements, Display of License and Firm Name, and Bond Requirements

158:40-5-1.
Apprentice requirements [NEW]
158:40-5-2.
Journeyman requirements [NEW]

158:40-5-3.
Contractor requirements [NEW]
Subchapter 9.
Examination Applications, Examinations, and License and Registration Fees and Renewals

158:40-9-3.
License and registration fees and renewals [NEW]
Summary: 158:40-5-1; 158:40-5-2; 158:40-5-3 requires background checks for alarm installations.  158:40-9-3 creates a fee for the administration of the background checks.
Mr. Rick Denny stated at the last board meeting this body found a compelling public interest for these emergency rules.  These rules were then sent to the Electrical Examining Committee to review and set fees for implementation.  Under 158:40-9-3 the fees to be inserted under (11) alarm permit endorsement issuance will be $75.00 and under (12) alarm permit endorsement renewal the fee will be $25.00.  The notice of the fees that were set by the Electrical Examining Committee has been sent to the appropriate state officers.  No notice or public comments are required for this emergency rule.  Mr. Denny has talked to OSBI about this, and there is some dispute as to whether the OSBI will recognize this rule as being sufficient authority to perform the necessary national criminal background checks.  We submitted the information per the Alarm Act as well as another rule that adopts that statute that allows OSBI to do that, but we are waiting for them to contact us as to whether they are going to follow through with this.  We may have to get an Attorney General’s opinion in the future.  He suggested that when you found the emergency that you have the interest of the public in mind that you go forward with the emergency rule.  
Mr. Shea asked for comments from the public.  Mr. Scott Hopkins, NECA said their organization supported this rule.  
Mr. Shea asked for board comments.   Mr. Ronnie Nutt wanted to clarify that this only affected electricians dealing with the Alarm Industry.  Mr. Shea it affects only those electricians doing alarm work.  

CONSTRUCTION INDUSTRIES BOARD MINUTES

MARCH 14, 2007

PAGE 14 

Mr. Rick Denny said it would be appropriate at this time to consider a motion to approve or dis-approve Title 158, Chapter 40 as an emergency rule.

MOTION BY RONNIE NUTT WITH A SECOND BY MIKE BURTON TO APPROVE THIS EMERGENCY RULE 158:40-5-1.
Apprentice requirements [NEW]
158:40-5-2.
Journeyman requirements [NEW]

158:40-5-3.
Contractor requirements [NEW]
158:40-9-3.
License and registration fees and renewals [NEW]

AS WRITTEN.                                                                      MOTION PASSED
Voting aye: Lou Barlow


Not present:    Chuck Darr

      Mike Burton


      Ken Callahan

     Jerry King

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

                   Larry Shea

Ms. Patricia Schweitzer discovered the copy of the rules presented was not the final language for consideration.
MOTION BY MITCHELL HORT WITH A SECOND BY LOU BARLOW TO RE-CONSIDER THIS RULE.                                                                                            MOTION PASSED

 Voting aye: Lou Barlow


Not present:    Chuck Darr

      Mike Burton


      Ken Callahan

     Jerry King

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

                   Larry Shea

Mr. Denny indicated that the final document on this rule did not get into the board packet, and offered this language for consideration under 158:40-5-3. Contractor requirements: section  
(h)
Any Contractor engaged in any activity regulated by the Alarm and Locksmith Industry Act must adhere to the following provisions:

1.
Contractors shall provide the following:

A.
A recent passport quality photograph,

B.
Two classifiable sets of fingerprints,

C.
and other such information as required by 74 O.S. §150.9 for a national criminal history record check

2.
Contractors shall be certified by:
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A.
an organization referenced in 310:205-3-2(f) that issues certifications to individuals in the Alarm industry or
B.
purchase materials from a certified alarm dealer licensed in the State of Oklahoma who will provide certification of systems after installation.

3.
Such alarm endorsement will require an additional fee in accordance with 158:40-9-3

We want the record to reflect that we are approving the most recent version of this rule.  158:40-5-3 (h) 2. A & B were changed from having certification through NICET II to the language listed above.  This is through agreement with the Alarm Industry that it didn’t have to be in there because we can reference the rules that requires the certification.  So the language changed in paragraph A & B.   This is the only change in the rule and this is the language that should have been submitted for approval.  
MOTION BY RONNIE NUTT WITH A SECOND BY MIKE BURTON TO APPROVE THIS RULE WITH THE FOLLOWING LANGUAGE CHANGE IN  158:40-5-3. Contractor requirements: section  
(h)
Any Contractor engaged in any activity regulated by the Alarm and Locksmith Industry Act must adhere to the following provisions:

1.
Contractors shall provide the following:

A.
A recent passport quality photograph,

B.
Two classifiable sets of fingerprints,

C.
and other such information as required by 74 O.S. §150.9 for a national criminal history record check

2.
Contractors shall be certified by:

A.
an organization referenced in 310:205-3-2(f) that issues certifications to individuals in the Alarm industry or
B.
purchase materials from a certified alarm dealer licensed in the State of Oklahoma who will provide certification of systems after installation.

3.
Such alarm endorsement will require an additional fee in accordance with 158:40-9-3










MOTION PASSED
Voting aye: Lou Barlow


Not present:    Chuck Darr

      Mike Burton


      Ken Callahan

     Jerry King

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

      Mitchell Hort

                   Larry Shea

Mr. Shea wanted to make a request to our attorney in regard to round of the rulemaking process and all the discussion of whether an individual can front his license for another firm.  Mr. Shea wanted some research done on this subject or if appropriate an Attorney General’s opinion.  He thought we needed a clear determination as to whether an individual can represent an entity 
whether it be a corporation or state agency and stay in compliance with the Licensing Acts.  Mr. Denny said that was not on the agenda so we can’t discuss that, but he would be happy to 
CONSTRUCTION INDUSTRIES BOARD MINUTES

MARCH 14, 2007

PAGE 16

address any Board members individually on a one to one basis to discuss the possibility of having a future…Mr. Shea wanted this item on the agenda for next month.  
PUBLIC COMMENTS

Mr. Alan Barney wanted to suggest that Locke Supply and Home Depot and others sell plumbing, electrical, and mechanical material.  He said it was not monitored and people without licenses, bonds or insurance was installing these materials.  He said that building contractors were acting like plumbing, electrical, and mechanical contractors without fear of consequence.  They don’t care and are not scared of the Construction Industries Board.  The consequences don’t outweigh what they are doing.  He sees this on a daily basis and turned in two last week.  In the 16 years he has been in business he has only turned in three people.   This last week was two of them.  He is tired of them taking his business away.  He would suggest that the supply companies to get an installation address for every purchase that is made, so it can be checked out.  If you don’t listen to him what is going on now is going to continue.  
Mr. Joe Smith, IBEW said that they were in agreement to some extent.  He has been attending these meetings for the last year and a half.  A statement was made that you can’t gripe unless you participate.  He has been participating and he didn’t know if it has changed or if it is better off.  He does have a few questions that he knows will not be answered, but that is alright.  Are we in a better spot than we were in the Health Department?  How serious is this Board going to take licensing?  That is what we do.  From his people in the field, they don’t see much.  He understands we have electrical inspectors and he appreciates what you guys do.  One idea that he came up with is to let Oklahomans know that we are taking this serious.  Can we come up with legislation that would involve our city and county inspectors?  How do we get from point A to point B so it is meaningful?  

NEW BUSINESS
There was no new business.  

ADJOURNMENT
MOTION BY LOU BARLOW WITH A SECOND BY RONNIE NUTT TO ADJOURN.

Voting aye: Lou Barlow


Not present:    Chuck Darr

      Mike Burton


      Ken Callahan

Voting nay:
Larry Shea


      Jerry King

                   Michael Liston

                   Ronnie Nutt

                   Tommy O’Donnell

                   Robert Soder

                   Mitchell Hort

Minutes approved in regular Session on the _____day of________, 2007






___________________________





Larry Shea, Chairman

PREPARED BY: _____________________________________
Secretary to the Constructions Industries Board

