CONSTRUCTION INDUSTRIES BOARD

December 13, 2006
_____________________________________________________________________________


BOARD MEMBERS PRESENT: Mitchell Hort; Ken Callahan; Louis Barlow; Larry Shea; Michael Liston; Michael Burton; Ronnie Nutt; Robert Soder; Chuck Darr III..


ABSENT: Jerry King; Tommy O’Donnell.

PRESENT FROM THE CONSTRUCTION INDUSTRIES DIVISION: Jeanne Britt; Boyd West; Patty Schweitzer; Carl Phillips, Bert Wiens; Jim George; Sam Abraham; Richard Denny.


OTHERS PRESENT: Jeannette, LaMar, PHCC-MCA; Joe Smith, Jim Griffy, IBEW; Jimmy Fish, Oklahoma Building Trades Council; Tim Yaciuk, IEC; Jimmy Monteith, IBEW-NECA, Apprenticeship; Don Menefee, Plumbers and Pipefitters; Scott Hopkins, NECA; Luther Curtis, Mechanical Hearing Board.
CALL TO ORDER:
Larry Shea, Chairman, called the regular meeting of the Construction Industries Board to order at 1:30 p.m. in the Board Room at the Construction Industries Board, 2401 N.W. 23, Suite 5, Oklahoma City, OK.  73107

STATEMENT OF COMPLIANCE WITH THE OPEN MEETING ACT:

This meeting of the Construction Industries Board to begin at 1:30 p.m. on this 13th day of December 2006, has been convened in accordance with the Oklahoma Open Meeting Act, Title 25, Sections 301 through 314.

Further, this meeting was preceded by an advance public notice that was sent to the Secretary of State by computer on October 14, 2005, specifying the time and place of the meeting here convened. 
Notice of this meeting was given at least twenty-four (24) hours prior hereto and 45 people have filed a written request for notice of meetings of this public body to date.

Read aloud by Jeanne Britt this 13th day of December, 2006.
ADMINISTRATORS COMMENTS

There were no Administrator’s Comments.
REPORTS:  Test Pass/Fail Rate per trade; Apprentices; Citations; Contacts.
Mr. Boyd West stated the request for these reports was given to him second-hand.  So the information requested at that time may not be exactly what the board wanted or needed.  He emphasized that every single board member has the right and the privilege to talk to any member of the CIB staff at any time and request information, but he would also specifically request that he be kept on this deal.  When the employees of CIB come to him with questions about what has been requested of them and he doesn’t know about it, it is kind of tough for him to answer what to provide.  If the board wants to request a report from a staff member, please visit with him about it as well so he will know exactly what you want so we can produce the exact information that you require.   Sometimes the information requires the information be extracted from our data base.  One of our IT personnel recently left us for another job that was more lucrative, so we are really short-handed in this area.  We are now faced with hiring someone at a higher salary than he was making just to get a qualified person.   Mr. West briefly touched on each report and asked for questions.
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Mr. Ronnie Nutt asked for the definition of a telephone contact.  Mr. Carl Phillips stated those are phone calls that are made or received from anyone to us.  Mr. Robert Soder asked the difference between a personal contact and a job-site contact.  Mr. West said typically a job-site contact has to do with our licensing enforcement and a personal contact may be a meeting some of the field investigators may have with suppliers or on the job site or someone who may have a question where they would provide information to them.   Mr. Nutt asked how Mr. West kept track of the people in the outlying areas.  Mr. West stated he depended on the supervisors as well as these reports.  We also have fall back through phone records for verification.  He said there were a lot of checks and balances within the system.  
Mr. Carl Phillips stated if the Board is looking for numbers we can give you numbers.  It may not be what Mr. Phillips wants his men to do.  What he wants his men to do is to go out there and find unlicensed people.  That is CIB’s primary function.  If the Board wants numbers, we can go to big jobs and we can get lots of numbers.  But we may not accomplish what Mr. Phillips wants staff to do and accomplish the goals of the CIB.  Just because one person’s contacts are higher than another person doesn’t necessarily mean that one is doing more work than the other.  It may take all day long to find someone who is unlicensed, but he may have accomplished more than the guy over here that has 50 contacts.  
Mr. Jim George stated that another thing that we have established and that is available under public records is the activity log.  That is where most of this information has come from and each one of the field men documents where they have been and mileage is documented for verification if we get audited.  This does not show the investigations that are done.  They may list a contact and you may seem to think well that is just a short contact, but in reality it may be a half a day.  It could be all day that they work on one thing.  Working complaints, getting the information, trying to bring the complaint to fruition is what their job is all about.  Trying to find the unlicensed individual, and sometimes in the rural areas, they will not make a lot of contacts.  If the Board really wants a report like this, staff would really like to know what the Board wants placed in that report.  After office hours field staff still answer the phone and do their paperwork which is not reflected on the time report.  
Mr. Bert Wiens said he had one of his investigators to work this past Saturday.  We would like to think that our job is 8 to 5 but it is not.  This is part of our job.  But we have enough staff in our field investigators to take care of the load, and they are doing an excellent job.  

FINANCIAL REPORT

Mr. West forwarded the financials to the Board yesterday, and asked for any questions.  Mr. Larry Shea thought Mr. Sam Abraham did an excellent job on this report and thought the information was much simpler to look at.  He said the finance committee will be looking at the projected deficit and that there was some legislation out there that could affect this agency. 
Mr. Chuck Darr asked what percentages of the citations were collected.  Mr. West said about 73% of the fines was collected this year.  Mr. Liston stated the deficit would be much higher if we had not collected the amount of fines that were paid.  
LEGISLATIVE REPORT

Ms. Patricia Schweitzer said there was a lot of clean-up language in the bills.  We have a request sitting on the Senate staffer’s desk with a request that Senator Harry Coates carry our legislation this session.   Some other legislation we are dealing with is the Residential and Commercial Contractor Licensing.   She added that she didn’t know how it would be received but there was a 
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great deal of support.  The Residential Contractors were ready to move forward and they liked the language.  The Commercial Contractors voted to go forward with the bill.  The language should be finished and filed fairly soon.  She stated all the bills that will be heard in the legislature should be filed by the third week in January.  She anticipated some type of press release when they go forward with this bill, and could be a big thing. 
Mr. Boyd West said he assisted legislative staff with some statutory language modeling it after many of the requirements of our present statutes.  He e-mailed information to staffers about the proposed grandfathering clause wherein prior to any type of staffing adjustments that we would have funding established so we would not have to use our existing funds in staffing up for any type of licensure act.  He stated that they have everything they need from us and we were able to provide them with enough information where we are not going to be looking at some foreign type of bill.  
Mr. Ronnie Nutt said there were originally some weaknesses in the Plumbing Licensing Act that needed corrected and he was wondering if they had been addressed.  Ms. Schweitzer reported that one of them had been addressed about having to report the bonds to the city.  They reworked the language so that only if the City requires the bond that they would have to comply with that.  We needed some stronger language establishing the minimum installation and shored that language up.  
PUBLIC MEETINGS

Mr. Rick Denny made a presentation on the Oklahoma Open Meetings Act.  This meeting will count toward the requirement to educate the Board in regard to the rules of the board meetings, which is in our strategic plan.  He said this was not a guideline; it is the law and a set of procedural standards that we are to follow.  The reason to follow these standards is because the Board could be subject to legislative, executive, or judicial oversight or scrutiny.  The Board could lose their protection as certain records in the office that would otherwise be confidential.  But most importantly, there are penalties in the form of criminal sanctions that would apply to the members of the board.  Mr. Denny read the penalties to the Board and explained that if the Board has legal counsel at a meeting and he tells the board that this could be a violation of the act and the board proceeds, then it is clear that it is a willful violation of the act.  He added that the confidential records whether it is taped or just notes of an executive session could be opened by the court and exposed if the Board is in violation of the Open Meetings Act.  
He added that Roberts Rules of Order do not apply specifically to all government agency boards and commissions.  We need to be able to look at the record to see how business is conducted and have a good clear record of what happened.  He stated the item under new business is the most abused item in the Open Meetings Act as far as discussing items that are not on the agenda and trying to get the item in there under the notion it was not foreseeable 24 hours prior to the meeting.  New business is not something that you possibly could have contacted the secretary to put on the agenda, but just forgot to do so.  
Public comments are not to be used as a forum to get items in to discuss before the board that was not on the agenda.  He said that Jeanne is readily available to place any item on the agenda that the board wishes to discuss.  Mr. Denny gave his contact numbers for board members to call him if they were not sure about a proposed agenda item or new business.  He added that any board member can place something on the agenda.  Any person from the public wishing to place an agenda item may contact a board member and make a request.  The public cannot force the Board to talk about any item, but they can make public comments.  The Board is made up from different aspects of the Industry to ensure certain areas are represented.  Mr. Denny said the 
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Open Meetings Act requires public access to hear what is being discussed, not control what issues are being discussed, and not force discussion on certain things.  The public simply has the right to be present and to know what is going on.  
Mr. Denny reported that one thing that a lot of people don’t realize is that the taping of the meetings is not required, but is recommended by the Attorney General’s office. After the minutes are actually recorded and approved, then it is not necessary to keep the tapes.  Some of those requirements are subject to the Department of Libraries in their Records Retention Act.  The minutes only have to be an official summary and they do not have to be a verbatim transcript.  Mr. West said that on certain issues he prefers that most of the script be verbatim for clarity of the issue being discussed.   Mr. Denny said that all matters considered by the body must be in the minutes and he thought that was being done very well.  
The items covered was: (1) public policy; (2) Times and places-advance notice; (3) definitions; (4) Recording of votes; (5) Circumvention of act – Teleconferences excepted; (6) Executive sessions; (7) Teleconferences; (8) Meeting between Governor and majority members of public body; (9) Legislature; (10) Legislative committee members attending executive sessions; (11) Public bodies-notice; (12) Minutes of meetings – recording of proceedings; (13) Actions taken in willful violation of act; (14) Violations –Misdemeanor –Penalty.  (15) What is the Oklahoma Open Meeting Act; (16) Requirements of the Act; (17) When the Act is triggered; (18) What is a meeting; (19) Type of meeting; (20) Notice and Agenda requirements; (21) Notice to the Public and Agendas; (22) Continuing or reconvening a meeting; (23) New business, Voting, Places and times for meetings; (24) Minutes; (25) Public comments.
ACTION ITEMS
NOVEMBER 8, 2006 MINUTES
MOTION BY RONNIE NUTT WITH A SECOND BY MIKE BURTON TO APPROVE THE MINUTES AS WRITTEN.                                                             MOTION PASSED
Voting aye:
Lou Barlow



Mike Burton



Ken Callahan



Chuck Darr



Michael Liston



Ronnie Nutt



Robert Soder



Mitchell Hort



Larry Shea

Absent:

Jerry King



Tommy O’Donnell

PROCEDURE FOR ADMINISTRATOR’S PMP
Mr. Richard Denny said the committee met and the PMP is a work in progress, and they anticipate meeting again very soon to go over some drafts.  Mr. Barlow indicated their hope was to present something to the Board to explain why they did the PMP the way they did and leave it up to the board members for their additional input.  Mr. Denny said they still have to recommend the procedures for the evaluation as well as give instructions.  Mr. Barlow wanted to get to the Board as soon as possible for their input so revisions could be made.  He suggested the January meeting to discuss the rough draft in order to refine it.
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CONTACT WITH IMMIGRATION
Mr. Richard Denny wanted to advise the Board when discussing some of these items he wanted to make sure they do not get into specifics.  The topic is very important, however, we have the ability to prosecute violations at this table and we don’t want to prejudice ourselves by naming specific persons, times, places, etc. that would only be proper for an investigation.  We don’t want to make the appearance of litigating something before this body.

Mr. Mike Liston referred to an article in the paper which stated what illegal immigrants go through in order to make a living for themselves in the United States. Two people out of the three interviewed commented that they work in the plumbing and the electrical occupations.   He was wondering if we (CIB) were checking anything through an apprentice registration if immigrants are trying to be legal working in the trade.  Do we identify them as being a legal citizen of the United States?  Mr. West replied in the apprentice program we do.  It is not very strong, but we do.  We were advised by previous counsel to ask the question, “Are you a citizen of the United States,” and if you are not then you must provide the proof of legal residence which requires the INS green card.  He was reluctant to even ask that question because it is federal law that every employer require people to fill out and honestly answer and verify I-9 forms.  There is a measure of implied trust that the employer is complying with federal regulations.  It is not up to him to police that employer nor is it up to his agency.  However, there are a lot of factors to consider in this, so we thought the least we could do was ask, and then ask them to provide proof of legal residence.  Until we have programs that will allow us to verify social security number identities we don’t know whether they are telling the truth or not.  
Mr. Liston said since our inspectors are historically on construction sites and a lot of illegal immigration population works on construction jobs, have we tried to establish any sort of partnership communication with INS that regulates that?   Mr. Richard Denny stated that was something they were looking into right now.  One thing that is very helpful when the investigators are out in the field and they write a citation, they are taking down names and social security numbers.  Once we prepare a case for prosecution, we can go back and check the apprenticeship application, if they are even registered.  We have had instances in the past where the social security number did not match.  What we are looking into right now is whether we can work with INS, Department of Labor, and Social Security Administration to try to get a communication line established where we can feed them the information they need and possibly work in a cooperative effort.  
PUBLIC MEETINGS
Mr. Larry Shea asked that this be placed on the agenda.  He indicated it had been two years since we met with industry in any form or fashion whether it is teleconferencing or public meetings and he wanted to bring this to the Board’s attention to see where their thoughts were on this subject.  He thought we needed to get back in touch with industry.  

Mr. West said that he had visited with OneNet who maintains studios at the State Board of Regents.  They have telecasting facilities available for our use at no charge.  So the potential cost to the Board would be any charges from the Career Tech centers as we have had to pay in the past.  The one draw back to the success or failure of a program is not to get too stretched out with too many sites, and they suggested not more than five sites which may not be enough considering what we want to accomplish.  The last time we had ten sites, but it was a fiasco.  Additionally, they suggested the facilities have a trained person on site which has not been provided in the past.   We would have to determine the costs for trained personnel at each site to determine the total cost of the telecast.  
Construction Industries Board Minutes

December 13, 2006

Page 6

Mr. Shea indicated he was not advocating any particular method, but it was the intent of the Board to meet with industry at least once a year.  He stated the committees are the ones who deal with people on day to day operations of the agency and in the past they had traveled to Enid, Lawton, McAlister, Tulsa, and Oklahoma City.  Mr. Carl Phillips added that he had been here 19 years, and thirteen of those years were with the Department of Health.   In that time under the Health Department there wasn’t a rule change or code change that didn’t go out to a public meeting.  We have been here 5 years and not one rule change has gone out for public hearings.  The public is crying for this, they want to see the Board, and they want to be able to touch you.  
Mr. Ronnie Nutt asked how you did the public meetings.  Mr. Shea said they usually went through Locke Supply and other supply houses to make that announcement.  He said they needed to determine how they are going to reach out and better communicate with industry and the public.  Mr. Barlow asked if we are talking about notifying people of changes, and are we talking about notification and asking them to join us here as much as anything, right?   Mr. Liston replied that in the past, the meetings were conducted at night to accommodate the working person.  He said there were always good turnouts. 
Mr. Shea added that the best thing we have done so far is the Media Campaign even though is costing us a lot of money.  The public is actually seeing that we are doing something.  We are supporting industry.  They are actually seeing something other than just driving out to job sites to check licenses and writing citations.  Mr. West stated the billboards would be rotating every three months and will be in different locations and will be a year round deal for all of them.  
Mr. Shea said whatever they decide on public meetings he would like to see that decision become policy because it is important to keep in touch with the public.  Mr. West said if the board wants to be specific with a certain amount of times a year we can certainly arrange for it to happen.  Mr. Shea thought six times a year would be a good number or something every quarter.  Mr. West suggested the wording “not less than every quarter.”  Then we could do more than that if we could depending on everyone’s schedule.  Mr. Shea added that this would involve mostly the supervisors and Mr. West and maybe some committee members.   Mr. Nutt added that a CIB board member of the trade involved might be a good idea because the public might feel that they were dealing with a member of the board that might be able to present a change to the legislature.  Mr. Shea thought that would be a good idea.   
Mr. Barlow suggested before any decisions were made to determine the number of meetings, where to have them, and people involved, he would like to get a cost estimate to help make a decision.  Mr. West stated he has budgeted enough in travel for staff the next year to cover for some of those cases.  The additional cost that is not part of the budget is for the travel of board and committee members.  
Mr. Jimmy Monteith, Electrical Committee member, said it would be more important to have face to face meetings with the public rather than teleconferencing.  Mr. Ken Callahan agreed with Mr. Monteith.  For Sallisaw, the public meetings have always been in McAlester.  They didn’t get many to go for the video conference, but when people actually traveled there where they could ask questions and talk to them, then they had a good turn out.  Mr. Mike Burton suggested we send the committee members and have the committees report to the Board.  Mr. Shea said that the committee members went when we were a part of the Health Department, but of course there was no Board at the time.  He wanted to name the number of times a year, and where to go, and leave who goes for later.   Ms. Jeannette LaMar stated that in previous times that they caravanned to Tulsa and other areas and used Career Tech facilities that were donated for the meeting.  It was unusual to have fewer than 200 people to attend.  The people enjoyed the experience to visit with committee members on a one on one basis.  It is really important to have 
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that one on one and will make a tremendous impact.  Mr. Nutt asked if we were dealing with rules changes in these meetings or just town meetings.   Mr. Shea stated this is for town meetings and not rules changes.  We just want to reach out to industry, where, and who is going to do it.  
MOTION BY LOUIS BARLOW WITH A SECOND BY MICHAEL LISTON FOR THE ADMINISTRATION TO ESTABLISH A PLAN FOR PUBLIC MEETINGS WHICH WOULD INCLUDE LOCATIONS AND NUMBER OF TIMES PER YEAR AND STAFF WHO WOULD ATTEND AND PROJECTED BUDGET.                                               MOTION PASSED

Voting aye:
Lou Barlow

Not present:  Ronnie Nutt



Mike Burton



Ken Callahan



Chuck Darr



Michael Liston



Robert Soder



Mitchell Hort



Larry Shea

Absent:

Jerry King



Tommy O’Donnell

ATTORNEY GENERAL OPINION

Mr. Rick Denny received the response from the Attorney General on the opinion regarding the employment agency issue that we submitted previously.  He thought one crucial point made in the opinion is the fact that author of the opinion made a critical analysis of the employment relationship in regard to furnishing labor.  That is important because the employment agency per this opinion employs the licensed electrician and assigns them to another organization which in fact supplies the labor.  The conclusion is that the employment agency is in fact furnishing labor through the assigned employees.  Both the employment agency and the contractor for which the electricians are assigned are furnishing labor as contemplated by the statutory definition and rules.    This is a binding opinion on this agency.  The Administrator’s office in conjunction with himself is in the process of prosecuting these issues that we have known about.  We dismissed two citations with without prejudice and we can bring them again.   He wants to be very through and meticulous as he moves forward because it will turn into a full court appeal.  He will discuss this further in an executive session at another meeting.  He added that the investigators are being made aware of this opinion and will be working on the basis of this opinion.  
Mr. Barlow wanted to know if this had broader application than just the Electrical Licensing Act.  Mr. Denny thought so because language used in the other Acts defines the mechanical work and plumbing work.  There may be some gray area, but he thought we had very strong authority to the extent that the other licensing Acts are similarly termed in their definition of the work that is regulated.  Mr. Liston asked if they will go after other temp services providing labor in the plumbing and mechanical areas.  Mr. Denny replied in the affirmative.  Mr. Carl Phillips asked the difference between the temp services and the Union.  Mr. Denny said the opinion was very specific by analyzing the employment relationship.  The Union does not have an employment relationship with the assigned employees.  A member from the public asked if CIB investigators were currently issuing new citations from this AG’s opinion; and can the CIB issue a cease and desist order to these temp services?  Mr. West stated once we have adjudicated citations and the practice continues, then yes, we can seek injunctive relief.  A member from the public asked if the Construction Industries Board request information from a temporary agency regarding their behavior in employing electricians and maybe other trades.  Mr. Denny replied in the affirmative, 
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we have investigators in the field and when they ask the right people the right questions, then certainly to the extent that we have a citation on record and we can subpoena those companies that have been cited.  We will have some of these at the administrative level and at the district court level.  There will be discovery on both sides before these proceed to a district court.   We are at the very beginning of this process and very first stage.  If we have to go to district court to injunctive relief we certainly will.  Mr. Jimmy Monteith asked if we could fine the contractors who are hiring these people.  Mr. Denny said that issue was not directly presented to the AG.  He thought they had a tolerable claim that if they were to continue this type of process then it would be in violation of the Electrical Licensing Act.  
Mr. Shea asked if we were going to notify the contractor’s about this opinion.  He thought that we should send a broad notice to all contractors that if they have engaged in this practice based on the new Attorney General’s Opinion you should cease and desist.  Mr. Denny suggested we post the Attorney General’s Opinion on the Website.  There are other resources available to disseminate the information.   Mr. Shea asked if it would be appropriate to send the staffing agencies a letter of notification of this opinion.  Mr. West suggested we contact staffing agencies who provide skilled labor to particular jobs.  Mr. Denny said he would be happy to draft a form letter for his signature and we could send to as many as they thought it should go to.   Mr. Denny recommended no action be taken on this item at this time with the understanding that we could come back to any members of the Board and place this on the agenda again in the future.  Once the litigation begins he would be happy to brief the Board in executive session.  This could take a very long time.  Mr. Denny is experienced in the appellate courts, and he has cases in the appellate courts that are still pending.  

FINANCE COMMITTEE

Mr. Shea wanted to establish some dates for the Finance committee to meet.  Mr. Boyd West said we needed to meet as quickly after January 1, 2007, to start ironing things out.  Mr. Shea said they needed to look at the proposed legislation to see how that will affect this agency.  Mr. West said there would not be any journeyman licensing associated with those two licensing acts.  

Mr. Barlow wanted to know if we had to be specific or could they just call around and make arrangements.  They agreed to make their own arrangements.  

PLANNING CONFERENCE RETREAT
Because of cost factors involved in the retreat location.  The Board decided to have a planning conference at this location in our board room.  Travel expenses would be limited to the board and committee members coming of out of town.  

MOTION BY MICHAEL BURTON WITH A SECOND BY MITCHELL HORT TO HAVE THE BOARD RETREAT ON SATURDAY JULY 21, 2007.   MOTION PASSED

Voting aye:
Lou Barlow





Mike Burton



Ken Callahan



Chuck Darr



Michael Liston



Ronnie Nutt



Robert Soder



Mitchell Hort



Larry Shea
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Absent:

Jerry King



Tommy O’Donnell

PUBLIC COMMENTS

Mr. Scott Hopkins wanted to make some suggestions to the Board that the public was interested in.  Some of those suggestions involved moving the public comments above the action items in case of high interest items on the agenda, so the public could have input prior to the board vote.  He was interested in the reports listed on the agenda because they could respond to the public with valid information that agency staff is out there doing their job.  He wanted more communication in the form of town hall meetings as well as association meetings.   He was interested in e-bulletins and thought that listing fines and cease and desist orders could help the public.  He thought there was good discussion in the meeting today and said that enforcement should be our number one priority.  He wanted the Board to consider making the planning retreat open to the public.   
NEW BUSINESS
There was no new business.

ADJOURNMENT
MOTION BY LOUIS BARLOW WITH A SECOND BY RONNIE NUTT TO ADJOURN.  MOTION PASSED.

Voting aye:
Lou Barlow





Mike Burton



Ken Callahan



Chuck Darr



Michael Liston



Ronnie Nutt



Robert Soder



Mitchell Hort



Larry Shea

Absent:

Jerry King



Tommy O’Donnell

Minutes approved in regular Session on the _____day of________, 2007






___________________________





Larry Shea, Chairman

PREPARED BY: _____________________________________

Secretary to the Constructions Industries Board

