CONSTRUCTION INDUSTRIES BOARD

June 14, 2006

_____________________________________________________________________________


BOARD MEMBERS PRESENT: Jacob Kurle; Mitchell Hort; Ken Callahan; Tommy O’Donnell; Louis Barlow; Larry Shea; Michael Liston; Michael Burton; Ronnie Nutt; Jerry King

ABSENT: Chuck Darr III


PRESENT FROM THE CONSTRUCTION INDUSTRIES DIVISION: Jeanne Britt; Boyd West; Patty Schweitzer; Chuck Harryman.


OTHERS PRESENT: Bruce Stokke, City of OKC.
CALL TO ORDER:
Jacob Kurle, Chairman, called the regular meeting of the Construction Industries Board to order at 1:30 p.m. in the Board Room at the Construction Industries Board, 2401 N.W. 23, Suite 5, Oklahoma City, OK.  73107

STATEMENT OF COMPLIANCE WITH THE OPEN MEETING ACT:

This regular meeting of the Construction Industries Board, scheduled to begin at 1:30 p.m. on this 14h day of June 2006, has been convened in accordance with the Oklahoma Open Meeting Act, Title 25, Sections 301 through 314.

Further, this meeting was preceded by an advance public notice that was sent to the Secretary of State by computer on October 14, 2005, specifying the time and place of the meeting here convened. 
With the exception of confidential matters to be discussed during an executive session, this meeting will be and is open to the public.

Notice of this meeting was given at least twenty-four (24) hours prior hereto and 45 people have filed a written request for notice of meetings of this public body to date.

Read aloud by Jeanne Britt this 14th day of June, 2006.

ADMINISTRATOR'S COMMENTS
Mr. Boyd West introduced Mr. Glenn Hammons, Attorney, filling in for Casey Davis while the Attorney General’s office hires a new attorney to take Casey’s place.  
MAY 10, 2006 BOARD MEETING MINUTES
MOTION BY LARRY SHEA WITH A SECOND BY MITCHELL HORT TO APPROVE THE MAY 10, 2006 BOARD MEETING MINUTES WITH AN AMENDMENT ON PAGE 3.  MOTION PASSED

Language:

The amount of the deficit of $600,000 from last year and the $211,927 deficit from this year are the same.  

Change:

The amount of the deficit of $600,000 from last year and the $211,927 deficit from this year are about the same when you consider the one-time expenditure $350,000 for the Media Campaign last year.
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Voting aye:
Lou Barlow

Mike Burton



Ken Callahan



Mitchell Hort



Jerry King



Ronnie Nutt



Tommy O’Donnell



Larry Shea



Michael Liston



Jack Kurle

Absent:

Chuck Darr
FINANCIAL REPORT
Mr. Boyd West asked for questions from the financial report e-mailed previously to the Board for their review.   

There were no comments.

CONVENE INTO EXECUTIVE SESSION
MOTION BY LARRY SHEA WITH A SECOND BY TOMMY O’DONNELL TO CONVENE INTO EXECUTIVE SESSION.                                                        MOTION PASSED
Voting aye:
Lou Barlow

Mike Burton



Ken Callahan



Mitchell Hort



Jerry King



Ronnie Nutt



Tommy O’Donnell



Larry Shea



Michael Liston



Jack Kurle

Absent:

Chuck Darr
RETURN TO OPEN SESSION

MOTION BY LARRY SHEA WITH A SECOND BY LOU BARLOW TO RETURN TO OPEN SESSION WITH NO ACTION TAKEN.                                         MOTION PASSED

Voting aye:
Lou Barlow

Mike Burton



Ken Callahan



Mitchell Hort



Jerry King



Ronnie Nutt
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Tommy O’Donnell



Larry Shea



Michael Liston



Jack Kurle

Absent:

Chuck Darr
ATTORNEY GENERAL’S OPINION
Mr. West stated that CIB need to come up with a question as we want to ask it to the Attorney General concerning the item presented in the May 10th Executive session.  A vote was taken in open session at the last board meeting which stated:

MOTION BY LOUIS BARLOW WITH A SECOND BY LARRY SHEA TO DISMISS THE CITATIONS INVOLVING TRADESMEN INTERNATIONAL AND ELECTRICAL STAFFING, INC. WITHOUT PREJUDICE AND TO SEEK A FORMAL ATTORNEY GENERAL OPINION ON THE APPLICIBILITY OF THE ELECTRICAL LICENSING ACT AS IT PERTAINS TO TEMPORARY STAFFING COMPANIES.



MOTION PASSED

Mr. West discussed this issue at length with attorney, Casey Davis, and he wanted the Board to be very careful to stick to the actual issue at hand because the Attorney General will not act on any question that could steer him in a certain direction.  Mr. West said from his analysis of Mr. Barlow’s motion and his analysis of the Electrical Licensing Act itself, he has come to the conclusion that the Attorney’s opinion should be directed at Title 59, paragraph 1682. Definitions Sub-paragraph #5, wherein describes the Electrical Contractor:
5. Second sentence:  Electrical contractor also means any individual, firm, partnership, corporation, limited liability Company, or business performing skills of an electrical contractor or an electrician or the business of contracting, or furnishing labor or labor and materials for the installation, repair, maintenance or renovation of electrical facilities or electrical construction work according to the provisions of the Electrical License Act.

Mr. West stated that was the definition of what a contractor does.  Further, he explained, paragraph 1690. License required-Violation –Penalty (B) defines what an Electrical Contractor has to possess in order to do business in Oklahoma:

(B) Ninety (90) days from and after July 1, 1982, it shall be a misdemeanor for any person to act as an electrical contractor or to engage in or offer to engage in, by advertisement or otherwise, the business of an electrical contractor until the person, or a member of the partnership or an officer of the firm, association or corporation, shall have qualified and is licensed an as an electrical contractor.
Mr. West said based on the definition and the requirements for an electrical contractor to be licensed, he suggested the question to the Attorney General be based on that definition and requirement.

Mr. West asked for comments.  
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Mr. Lou Barlow had a question.  He thought part of the issue was that there was a conflict; this part of the Act seems to say these people should be treated as contractors, but then we have another provision that seemed to say they shouldn’t be.    
Mr. West said that is the issue that could cloud the whole issue.  What we were talking about was that contradictory clauses are in the rules, and for that reason we reviewed the rules and reviewed the Act to see if there was any type of statutory authority that would prevent that rule.  He found that while there is common sense authority, there is no actual statutory authority.   He said it had to do with the relationship between a journeyman and a contractor.  
Mr. Barlow wanted to clarify that there was no statutory conflict that might be resolved.  He meant conflict between the provisions in the statute.
Mr. West stated the Attorney General would only deal with statute.  

Mr. Hammons stated that the rules have to be consistent with the statute.  

Mr. Barlow said if there is a conflicting provision somewhere else, it doesn’t do us any good for the AG to tell us the answer on “A” and then we say “great” now what happens when we bring “B” into play?  

Mr. West stated since “B” is a rule and it has to do with journeymen, it would need to be addressed.  Mr. West reiterated that these are the only two areas in the Electrical Licensing Act that deal with: (1) What an Electrical Contractor is defined as, and (2) what the requirement is as far as licensure.  The definition is very important because it says:

“Contractor is in the business performing skills of an electrical contractor or an electrician or the business of contracting, or furnishing labor or labor and materials for the installation, repair, maintenance or renovation of electrical facilities or electrical construction work according to the provisions of the Electrical License Act.”

Mr. West stated that definition says what an Electrical Contractor does, and the other cite says that person has to be licensed in the State of Oklahoma to do that.  That is where the Attorney General’s opinion should be directed.  The question is: does that apply to staffing companies, does the requirement for licensure apply to staffing companies who will supply licensed labor to an Electrical Contractor who is in turn paying the staffing companies for those people.  
Mr. West added that the conflict is in the rules.  That was his point before.  The conflict is in the rules and it deals with journeymen, when it says a journeyman has to be employed by an Electrical Contractor.  There is nothing in the statute that states that.  In the statutes under the definition of journeyman in paragraph 1682. Definitions (4) states:
4.  “Journeyman electrician” means any person other than an electrical contractor who engages in the actual installation, alteration, repair or renovation of electrical facilities or electrical construction work unless specifically exempted by the provisions of the Electrical License Act.
Mr. West stated the language is not as prohibitory in Plumbing and Mechanical as it is in the Electrical Licensing Act.  

Mr. Callahan asked whether a journeyman could actually work without being under a contractor. 
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Mr. West replied, if a journeyman was working without being employed by a contractor then he would be acting as a contractor himself.  He added that journeymen cannot work independently of an electrical contractor. 

Mr. Ronnie Nutt thought the key words were “furnishing labor.”  

Mr. West said that is exactly what we are asking.  The company is furnishing the licensed people to the contractor who in turn uses those people on his job to perform the labor.  That is a debatable area.  
Mr. Jack Kurle said the question needs to be, if you have this situation then which one of the people, the staffing company or the contractor is furnishing the labor to the job.  

Mr. West stated he would get help from our assigned attorney to help write the question.  
Mr. Hammons said he would be happy to help write the question.  He added that from the standpoint of the Attorney General process that they will try to get to the root of what your real question is.  He said what you are asking is what is the applicability of the Licensing Act to staffing companies.  That is part of the question.  It is broader than that, but it is part of the question.   
Mr. Barlow stated that to him that was the essence of the question.  We could very well say does this apply to staffing companies and we could get an answer back that says, “Yes.”  Then we would say, “Ok, what does that mean.”  
Mr. West worded the question, “does the staffing company need to have an Electrical Contractor on staff in order to supply labor to electrical contractors.”  

Mr. Barlow wanted to make sure we don’t end up asking a question on an issue of law but with not enough information for us to answer that question.  

Mr. Burton stated that the labor is paid by the staffing company, not the contractor.  The work comp is listed as clerical help.  That is a dangerous area you can get into.  People have been hurt working for these staffing agencies but the classification shows clerical.  The work comp claims have been denied.  

No vote will be taken on this item.

LEGISLATIVE ISSUES
Ms. Patricia Schweitzer presented a concurrent Resolution creating the Oklahoma Contractors Licensing Task Force. The Task Force will be divided into two groups; One concerning General Building Contractors, and the other concerning Home Builders.  They are looking at the Arkansas licensure bill. She commented that the task force members may hash out a bill for next session for contractor licensing, or they may not.  SB 756 Elevator Safety Act is now safely in the hands of the Department of Labor.  Our obligation to report on any type of elevator incidents ends November 1, 2006.  Any other bills hanging out there have died and will not be back for the next legislative session.  
PUBLIC COMMENTS
There were no public comments.
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NEW BUSINESS
Mr. Nutt inquired about our assigned attorney, Mr. Casey Davis.  Mr. West said Mr. Casey resigned to seek public office.  Mr. Nutt recommended we give Mr. Davis a certificate of appreciation.  
Mr. Liston wanted to know what was on the tentative agenda for the retreat.  

ADJOURNMENT

MOTION BY LOU BARLOW WITH A SECOND BY LARRY SHEA TO ADJOURN.







MOTION PASSED

Voting aye:
Lou Barlow

Mike Burton



Ken Callahan



Mitchell Hort



Jerry King



Ronnie Nutt



Tommy O’Donnell



Larry Shea



Michael Liston



Jack Kurle

Absent:

Chuck Darr
Minutes approved in regular Session on the _____day of________, 2006






___________________________





Larry Shea, Chairman
PREPARED BY: _____________________________________

Secretary to the Constructions Industries Board

