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MINUTES

SPECIAL

MECHANICAL EXAMINERS COMMITTEE
JUNE 19, 2008
COMMITTEE MEMBERS PRESENT: Dale Matherly, John Armstrong, and Kenny Eden.

COMMITTEE MEMBERS ABSENT:  Luther Curtis and James Wood
PRESENT FROM THE CONSTRUCTION INDUSTRIES DIVISION: Sherrie Ladd, Mechanical Secretary; Rick Denny, Legal Counsel;, Mike Liston, Construction Industries Board, Robert Soder, Construction Industries Board, David Veteto, Mechanical Investigator; Gary Kirk, Mechanical Investigator; Richard Hager, Mechanical Investigator; Bert Wiens, Electrical Supervisor.
OTHERS PRESENT:  Leroy Wilhelm and Mike Ervin.
CALL TO ORDER:
Mr. Dale Matherly, Committee Vice-Chairman, called the special meeting of the Mechanical Examiners Committee to order at 10:00 a.m, at the Construction Industries Board, 2401 NW 23rd, Suite 5, and Oklahoma City, OK 73107.

STATEMENT OF COMPLIANCE WITH THE OPEN MEETING ACT:

This [Special] meeting of the Mechanical Examiners Committee, scheduled to begin at [10:00 a.m.] on this [19th] day of [June], 2008, has been convened in accordance with the Oklahoma Open Meeting Act, Title 25, Sections 301 through 314.

Further, this meeting was preceded by an advanced public notice that was sent to the Secretary of State electronically on May 27, 2008 prior to this time today, specifying the time and place of the meeting here convened.

Notice of this meeting was given at least forty-eight (48) hours prior hereto and no one has filed a written request for notice of meetings of this public body to date.

Read aloud by Sherrie Ladd this [19th] day of [June], 2008.

ACTION ITEMS:

APPROVAL OF MAY 8, 2008 MINUTES

Mr. Dale Matherly asked if there were any questions or corrections on the May 8, 2008 minutes?

MOTION BY JOHN ARMSTRONG WITH A SECOND BY KENNY EDEN TO APPROVE THE MAY 8, 2008 MEETING MINUTES.











MOTION PASSED

Voting aye: 
Dale Matherly
                 
John Armstrong

 
Kenny Eden
SENATE BILL 2131 AND THE COVERAGE OF PETROLEUM REFINERIES IN THE MECHANICAL LICENSING ACT
Mr. Richard Denny, legal counsel, stated that Senate Bill 2131 passed the last day of the legislative session.   In Section 12 of the bill there is a provision that states the Construction Industries Board shall offer examinations for petroleum refinery mechanical journeyman license.  The Board shall promulgate rules to implement the provisions of this section.
Senate Bill 2131 is being considered by the Construction Industries Board.  It has been on their agenda for discussion.  The Construction Industries Board referred it back to the Mechanical Examiners Committee for review and recommendations as to rule making and advice on how to proceed with regard to the mechanical licensing and rule making implications of the bill.

The bill does state the board shall offer examinations but something that is problematic is that it is for petroleum refineries and mechanical journeyman license.  There is no mention of contractor or apprentice.   

Mr. Denny stated the agency is going to have to come up with some rules for the licensing.  It will not be difficult to add this type of license in with the other rules.  

Mr. Liston asked if this could be done by rule since it was the last couple days of legislature?  Mr. Denny stated every licensing act that this agency takes is supported by statute.   Mr. Denny stated it couldn’t be done by rules.  It is not good policy to make a rule and then later if someone were to challenge it or get in a position you have to defend it you can’t say it was the last day of the legislative session.
Mr. Liston stated there would be no ratios involved for apprentices.  Mr. Denny stated the committee may have to do some creative things and think outside the box and treat this one differently than in the past and then maybe approach the legislature on the next session.  

Mr. Liston asked if there was anything in the law that states when the start date of testing has to begin?  The act has an emergency effective July 1, 2008.  Mr. Denny stated the operative date of the bill is July 1st.  Mr. Denny stated there are other sections that pertain to other things that have a more specific start date such as the movement of the home inspectors that specifically says November 1, 2008.  This provision does not have a specific date.  The committee will have to go forward with the assumption that it was meant to take effect July 1st.  That is not always possible and practical to get things in place to meet that date.  
Mr. Liston asked if it was appropriate to ask this committee to ask the agency to go ahead and contact the refineries and notify them and let them know about it officially and come up with a date they would like to implement testing?  Mr. Denny stated the agency could contact the refineries and give them some notice and that the agency is making emergency rules and is operative on July 1st.    It is within the agencies discretion on how active we want to let the refineries participate in that process.
Mr. Matherly asked what specifically this committee is being tasked to do?  Mr. Denny stated this committee has been charged with assisting the agency coming up with how to make the rules.  Mr. Denny stated on another agenda item the committee is going to have to come up with parameters and criteria for an exam.  This will be a licensed trade under the mechanical heading and there will have to be exam criteria for this type of journeymen.  In the past the Administrator or someone from the agency, along with the attorney, has worked with the committee to come up with rules to submit to the committee for discussion and the committee would eventually craft them into some type of recommendation to send up the Board.  If the Board is in agreement they would institute the rule making process. 

Mr. Matherly asked how this journeyman license correlates to the process piping license that we already have?  Mr. Liston stated that someone that already has a process piping license is already qualified to work in a refinery.  An unlimited license is qualified to work in a refinery.  
Mr. Matherly asked if this was going to be another category under the mechanical licensing act?  Mr. Liston stated it would be.  Mr. Denny stated we might need to change the definitions around a little bit.  Maybe you can define petroleum refinery mechanical journeyman and tie that into a process piping contractor to where you are not loosing the chain and tie process piping apprentices in.  

Mr. Matherly asked how this category is different than the process piping category?  Mr. Liston stated the current process piping exam is a good test but it is not refinery specific.  There are air conditioning questions on it.  The refineries aren’t opposed to testing.  They just want to be tested within their industry.  They want refinery type questions because the transit work force they recruit in is refinery workers.  The refineries wanted to go totally exempt from the act and possible could have if they would have pushed it.  The refineries said if we could come up with a refinery test that they would be for testing their mechanics on the jobsite or have licensed mechanics.   Mr. Soder stated that license would be good only on refineries.
Mr. Wilhelm stated in 1993 there was a meeting and that is when refineries come into existence.  In 1995 or 1996 there was another meeting with the refineries and that is when the definition expanded into what there is today.   Mr. Wilhelm stated he has been doing some pretest classes for the refineries.  Mr. Wilhelm stated what he hears when he gives the pretest classes is that the test they are taking has a lot of heating and air conditioning items and has nothing to do with what work they are actually doing.  Part of the exam is out of the International Mechanical Code (IMC) which is heating and air conditioning.  The other part is out of the pipefitter’s handbook.  
Mr. Wilhelm stated the current exam could be revised and given just as a petroleum exam to fit one of the pipefitter’s handbook.  Mr. Wilhelm stated if we take the exam we have and revise it to take the parts on the IMC out and replace them with questions from the pipefitter’s handbook there is plenty of information to give a twenty-five question exam.   

Mr. Matherly asked what the committee needs to accomplish today?  Mr. Denny stated to set up a sub-committee to work out some proposed rules to bring back to the mechanical examiners committee’s next meeting and decide who you want on that sub-committee.  The sub-committee shouldn’t be a quorum of this committee.  You can put one or two people from this committee on their, legal counsel, administrator, possibly one of the mechanical investigators and Mr. Liston would be willing to serve.   The sub-committee would go forward with coming up with draft rules to implement.  

Mr. Denny stated the committee would also need to take up agenda action item E, on recommendations on updating the CIB’s Invitation to Bid for license exam testing services.  The current contract the agency has with the test provider has expired and they are now in an extended term for the next few months until the Invitation to Bid has been revised.  One of the things that need to be revised is what is required on this new petroleum refinery license.

LETTER FROM HALL ESTILL LAW FIRM TO SENATOR HENRY COATS REGARDING THE MECHANICAL LICENSING ACT AND SENATE BILL 2131

Mr. Denny stated this item is for background purposes.  There is a law firm that represents refineries and is contesting the way the regulations are now and what they mean.  For the most part it is mute because we now have a specific statutory mandate that says that there is going to be a journeyman’s license for the refineries.  
Mr. Denny stated he wanted to give the background on exemptions because they were highly contested.  In Title 59 Section 1850.10 it sets forth the exemptions for the mechanical license.  Subsections C and D are the ones that have been discussed by the refineries and gas processing plants.  In C an exemption is provided for entitities, that being any type of public utility, public service corporation, intrastate gas pipeline companies, gas gathering pipeline companies, gas processing companies, rural electric associations, or municipal utilities.  This essentially means that any work on that property of those companies and anything that is undertaken by those companies is exempt.  This was recently tested in electrical with PSO.  You take that logic from the PSO exemption and apply it to the mechanical licensing act and what it says is that those companies are essentially untouchable unless the court of the legislature says otherwise.   Item D. is a more limited exemption and applies only to employees.  Under Item C there is no petroleum refinery listed.  Item D. applies to employees of chemical plants, gas processing plants, and petroleum refineries during work on their own facilities.  There is an exemption for their own employees doing the work but if they are going to contract outside for someone to come in and do that work there is going to have to be a license.  The argument in the past is that refineries fit both of these exemptions.  That is not the case.  They are saying it is an entity type of exemption.  

RULES NECESSARY TO IMPLEMENT SENATE BILL 2131 PETROLEUM REFINERY MECHANICAL JOURNEYMAN LICENSE (INCLUDING PROCESS PIPING)

Mr. Matherly stated we need to appoint a committee to draft the rules as Mr. Denny suggested.  Mr. Matherly asked if there was any idea how many people need to be on the committee?  Mr. Denny stated this is up to the committee.   Mr. Denny suggested keeping the sub-committee tied to this committee and agency.  

Mr. Eden stated he wanted to go back to the apprentices.  Mr. Eden stated on the apprentice registration form there is no sub-categories.  There are only electrical, mechanical and plumbing.  Therefore, we wouldn’t be getting into sub-categories for mechanical apprentices.  Mr. Liston stated the mechanical apprentice is inclusive of all categories.  
Mr. Liston stated when they were talking to the refineries it was never mentioned that there would not be an apprentice ratio.  They understood that the ratio was going to stay the same so if they did have a 100 licensed journeyman they could work 300 apprentices.  Mr. Liston stated that he didn’t know if the instate refineries were going to have a problem with this but their contractors might.

Mr. Kirk asked Mr. Denny if this is just a new category or is this a stand alone license.  Mr. Denny stated this is something he has struggled with.  Because it doesn’t call it a category, it calls it a license.  Since under the definitions of the mechanical licensing act there is the definition of journeyman license and then it says petroleum refinery journeyman license.  It is reasonable to assume you can add a category.  Mr. Denny stated he thinks the biggest concern is with the contractors.  We have a new category of license that is mentioned expressly in statute for a journeyman but nothing for a contractor.    
Mr. Mike Irvin, Executive Director of PHCC, stated he was contacted by Sinclair who is planning on doing a lot of work around the state.  They were concerned about the licensure issue as it related to the process piping in the refineries.  Mr. Irwin stated he is a former legislature and has looked at the mechanical licensing act for quite some time and always assumed those entitities were covered. 
The ambiguity came about on mechanical work.  As that definition unfolds there are about six commas in one sentence.  Does this between these two commas apply back to that or is that something that is new on its own going on forward.  Therein lays the ambiguity.  Mr. Irvin stated he could argue either side of the issue.  It is very ambiguous.  Mr. Irvin stated they began negotiations to talk about what needed to be done.  Their position was they were outside the act.  Most of the people in the industry do not want to give up that license.  As discussions unfolded some things everyone agreed on came forward.  In the discussions it was agreed there would be a category for journeyman for petroleum process piping, a category underneath the mechanical contractor.  That language is in the Mechanical Licensing Act.  The legislature intended that to be that way because that journeyman category is to be underneath the mechanical contractor.   The journeymen that are working to make oil into gasoline don’t need to know about the HVAC system.    If there was a contractor and a journeyman that could just work on petroleum processing, that would not include HVAC.  When they walk out the gate that license is no longer good for anything else.  It was put there so the contractor and apprentice would remain the same and the ratios would remain the same.  It would be just like any other category.  The refineries also want the exam to be user friendly.  There needs to be a way to provide the testing near the location.  
Mr. Irvin stated he would be glad to work with the committee and the sub-committee.  You will need input from the industry and others.  There will be a lot of people from the industry and petroleum refineries that would be glad to participate.  Everyone at the meeting held with the refineries were in agreement that the contractor did need the mechanical contractor license.  
Mr. Matherly stated the sub-committee will need to have a report available at the next Mechanical Examiners Committee meeting.  John Armstrong will be the chairman of the sub-committee.  The sub-committee will consist of John Armstrong, Mike Liston, Robert Soder, Jim George and Richard Denny.
MOTION MADE BY JOHN ARMSTRONG WITH A SECOND BY KENNY EDEN TO APPOINT A SUB-COMMITTEE TO DRAFT RULES FOR COMPLIANCE WITH SENATE BILL 2131.










MOTION PASSED

Voting aye: 
Dale Matherly

                 
John Armstrong

 
Kenny Eden

UPDATING CIB’S INVITATION TO BID (“ITB”) FOR LICENSE EXAM TESTING SERVICES
The contract with the current testing agency has expired.  There has been a two-month extension to the contract signed.  The committee decided to do an in-house exam for the petroleum refinery journeyman exam and to proceed ahead with the existing Invitation to Bid.  The existing Invitation to Bid will exclude refinery process piping exam.  Mr. Kirk stated the petroleum refinery journeyman could be developed quickly.  Mr. Liston stated the existing exam is in good shape, taking out some questions, and replacing them with new questions.  

Mr. Liston said the refineries have basically outsourced their safety.  It is a day and a half process to clear in on a refinery project.  That day and a half is where they vision this test taken place.  The refineries themselves are no longer responsible for their site pacific operations (safety, orientation, etc.).  It is a third party.  They would give that third party the responsibility of the registration and the testing.  If we find the third party is not doing it like they are suppose to we can take that away from them.  
Mr. Wilhelm stated he just gave a pretest at Wynnewood.  It was given at the Canadian Valley Vo-Tech’s site in their training trailer.  When he got there they were doing the safety orientation.  After the safety orientation the pretesting was done.  Mr. Liston stated that would work.  
Mr. Denny ask if process piping was tested by PSI?  Mr. Listed stated not on-siteMr. Wilhelm is doing pretesting on around 30-40 people at a time.  Then the test will actually go down to the site location.  The only testing the agency is doing right now is for the refineries (process piping).  This is an exam that was developed many years ago.

The Invitation to Bid will not include testing for refinery process piping.
MOTION MADE BY KENNY EDEN WITH A SECOND BY JOHN ARMSTRONG TO RECOMMEND TO THE CONSTRUCTION INDUSTRIES BOARD TO TEST REFINERY PROCESS PIPING IN-HOUSE FOR COMPLIANCE WITH 2131 AND THE INVITATION TO BID WILL EXCLUDE REFINERY PROCESS PIPING.











MOTION PASSED

Voting aye: 
Dale Matherly

                 
John Armstrong

 
Kenny Eden

PUBLIC COMMENTS
NEW BUSINESS:

New business cannot be heard under a Special Meeting.
ADJOURNMENT:

MOTION BY JOHN ARMSTRONG WITH A SECOND BY KENNY EDEN TO ADJOURN.











MOTION PASSED

Voting aye:  Kenny Eden
                   John Armstrong

                   Dale Matherly

Minutes approved in regular Session on the __________ day of ___________, 2008.









________________________________









Luther Curtis, Chairman

PREPARED BY:

_____________________________________

Sherrie Ladd, Secretary to the Mechanical Examiners Committee

