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Itis our privilege to submit a report concerning the duties, activities and accomplishments of the
Oklahoma Indigent Defense System for the fiscal year ending June 30, 2005, in accordance with
22 0.S. § 1355.3(B) and 22 O.S. § 1355.4(C)(14).

The Oklahoma Indigent Defense System is grateful for the support that it received during Fiscal
Year 2005 from the Governor and his staff, from the Legislature, and from the Judiciary.

As we move forward in 2006, we would like to recognize all of the attorneys, investigators,
administrators, secretaries and experts for their commitment to our mission and their unwavering
dedication to our clients. We also wish to acknowledge the work and dedication of the private
attorneys who serve generously as OIDS contractors. It is only through the efforts of all of these
individuals that the right to counsel flourishes in Oklahoma and the interests of justice are

protected.

Sincerely,
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Chair Vice-Chair

Paul Brunton; Esq. . s
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Chapter

o Introduction

The mission of the Oklahoma Indigent Defense
System 1is to provide indigents with legal
representation comparable to that obtainable by
those who can afford counsel and to do so in the most
cost effective manner possible.

OIDS fulfills the majority of the State’s obligations
under the Oklahoma and United States Constitutions
to provide legal representation to certain Oklahoma
citizens who are charged with criminal offenses.

OIDS was created after the Oklahoma Supreme Court
decided State v. Lynch, 1990 OK 82, 796 P.2d 1150.
The Supreme Court held that Oklahoma’s method of
compensating private attorneys in court-appointed
criminal cases at the trial level was unconstitutional
under the State Constitution.

In response to Lynch, the Oklahoma Legislature
undertook sweeping reform of the State’s delivery of

criminal defense services. Legislative action resulted-

in the Indigent Defense Act which created OIDS as a
new state agency under 22 O.S. §§ 1355 er seq.,
effective July 1, 1991. The Act instituted major
changes in the funding and delivery of defense
services at trial and on appeal.

Before the enactment of the Indigent Defense Act,
criminal appeals in court-appointed cases were the
responsibility of the Oklahoma. Appellate Public
Defender System (APD). The APD began in 1979 as
a federally-funded project at the Oklahoma Center
for Criminal Justice and by 1988 had evolved into a
small state agency that represented indigents on
appeal in state court and, in death penalty cases, in
federal court.

The APD became a part of OIDS under the Indigent
Defense Actin 1991 and continued its representation
of indigents on appeal. The Act also created a
division within OIDS to represent indigents at trial
who were charged with capital murder offenses and
directed OIDS to begin accepting court appointments
to provide legal representation in non-capital cases in
75 counties beginning July 1, 1992, its second year of
operation.

OIDS’ responsibilities are defined by the Indigent
Defense Act and have changed with statutory
amendments over the thirteen-year history of the
agency. The agency’s fundamental duty is to provide
trial, appellate and capital post-conviction criminal
defense services to persons who have been judicially
determined to be entitled to legal counsel at State
expense. The agency consists of four program areas:
the General Operations Program, the Trial Program,
the Appellate Program and the DNA Forensic Testing
Program. The Trial Program consists of the Non-
Capital Trial Division and two capital trial divisions:
Capital Trial Norman and Capital Trial Tulsa. The
Appellate Program contains the General Appeals
Division, the Capital Direct Appeals Division and the
Capital Post-Conviction Division. These programs
and divisions are discussed in more detail throughout
this report.

OIDS represented a total of 39594 court
appointments in Fiscal Year 2005 in all divisions of
the agency. The breakdown by division is as follows:

NON-CAPITAL TRIAL
Staff 7,229
County Contracts 30,955
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Conflicts 433

Overload 147
CAPITAL TRIAL - NORMAN 34
CAPITAL TRIAL - TULSA 42
GENERAL APPEALS 609
CAPITAL DIRECT APPEALS 73
AND DNA PROGRAM
CAPITAL POST CONVICTION 45

EXECUTIVE DIVISION CONEFLICTS

Capital Trial Divisions 6
Non-Capital Direct Appeals 7
Capital Direct Appeals 4
Capital Post Conviction 10

TOTAL 39,594

Given the nature of criminal cases, most cases span
more than one fiscal year. In complex cases, such as
death penalty cases, OIDS may represent a client for
three or more years. Accordingly, the total number
of cases handled during a fiscal year includes
appointments pending from the prior fiscal year in
addition to the current year court appointments.

OIDS is appointed by the trial and appellate courts of
Oklahoma after an indigence determination is made
by the court. OIDS is subject to appointment to
provide trial representation in non-capital criminal
cases in. 75 of Oklahoma’s 77 counties.

OIDS contracts with private Oklahoma-licensed
attorneys to handle 100% of the indigent non-capital
trial caseload in 59 counties and a portion of the
caseload in one county. In 16 counties, staff
attorneys handle the majority of the indigent
caseload, with overload cases handled by private
contract counsel. Private attorneys handle the
majority of the System’s conflict cases and all
overload cases.

In death penalty cases and non-capital appeals,
attorneys employed by OIDS are assigned the case
after OIDS has been appointed by a district court or
the Oklahoma Court of Criminal Appeals.

FUNDING

At the time of its creation in 1991, OIDS received
federal funding as a federal resource center
responsible for providing state and federal post-
conviction and habeas representation in death
penalty cases. This funding ended in October 1995,
when Congress closed all of the federal resource
centers in the country. OIDS was forced to seek state
appropriations to replace the federal funds that had
been used for state post-conviction representation.

During its thirteen-year history, OIDS repeatedly has
been forced to seek supplemental appropriations from
the Legislature. The first, received in early 1992,
averted a shutdown of the agency soon after it was
created. The original funding mechanism, a $13.00
increase in statutory court costs on traffic tickets
issued by the Oklahoma Highway Patrol, did not
generate enough revenue for OIDS to meet its

- payroll.

OIDS funding for Fiscal Year 1993, through direct
appropriations, included an additional $6 million to
finance the cost of contracting with private attorneys
around the State to initiate OIDS’ statewide defender
services in non-capital trial cases in 75 counties.
These fiscal-year contracts are awarded by the OIDS’
Board after considering offers to contract submitted
by private attorneys on a county-by-county basis.

In Fiscal Year 1994, the Legislature reduced OIDS
appropriation by $1 million based on a prediction
that the difference in prior and current- year
appropriations would be made up by revolving fund
collections of OIDS share of fees assessed against
criminal defendants.

In Fiscal Year 1995, OIDS received no additional
appropriated funds except for a state pay plan.
Revolving fund income fell drastically, from $1.5
million in Fiscal Year 1992 to $94,079 in Fiscal Year
1995. In Fiscal Year 1996, OIDS’ appropriations were
reduced by 2.5%, followed by the loss of all federal

~ funding in October 1995. OIDS requested a Fiscal

Year 1996 supplemental appropriation of $1.4
million, but only received $240,000.

In Fiscal Year 1997, OIDS again suffered a funding
crisis. The effect of the previous fiscal year’s funding
losses was compounded by the veto of an
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appropriation of $919,155 for Fiscal Year 1997.
These funding losses resulted in OIDS being fiscally
unable to award annual contracts to the private
attorney providers for non-capital trial
representation. OIDS was forced to assign cases to
private attorney providers on a case-by-case basis at
hourly rates. The result was significantly higher
costs to the agency. In March 1997, OIDS received a
supplemental appropriation in the amount of $2.1
million to fund the non-capital trial representation
costs.

In Fiscal Year 1998, QOIDS received $566,000 in
additional appropriations to annualize the previous
year’s supplemental appropriation. After five years of
service, the previous Executive Director submitted
his resignation to the agency’s governing Board on
August 8, 1997. The Board selected the current
Executive Director, who assumed his duties on
December 1, 1997. With the change in agency
management, an intensive review of all of OIDS
programs began. Many deficienciesin OIDS delivery
of services were identified.

For Fiscal Year 1999, OIDS received $652,521 in
additional appropriations to address some of the
identified deficiencies. This additional funding was
used to pay for mandatory state pay raises and
increased benefit costs, a much needed new
telephone system, increased staffing in the Executive
Division, and costs associated with the opening of
satellite offices by the Board to represent the non-
~capital. trial clients .in those counties .where
acceptable contracts with private attorney providers
could not be obtained. The additional staffing was
added to address identified deficiencies in OIDS’
ability to track and report financial and caseload data,
to provide data processing support, and to improve
the agency’s ability to comply with state and federal
law.

By the fall of 1998, the Executive Director recognized
that OIDS would not be able to meet its Fiscal Year
1999 obligations because of the continued effect of
the non-capital trial representation crisis in Fiscal
Year 1997. Management projected a $1.3 million
shortfall in funds needed for Fiscal Year 1999
professional services for both the Trial and Appellate
Programs, including funds for private-attorney
expenses, experts, and investigators in both capital
and non-capital cases. A supplemental appropriation

in that amount was obtained in the spring of 1999.

The Fiscal Year 1999 supplemental appropriation was
subsequently added to the agency’s appropriation
base beginning with Fiscal Year 2000. This
annualized appropriation enabled the agency to
continue to contract with and pay its conflict and
overload attorneys, expert witnesses, investigators
and translators.

For Fiscal Year 2002, OIDS’ initial base appropriation
amount was $16,042,393. However, beginning in
January 2002, a state-wide revenue shortfall resulted
in across-the-board allocation reductions by the
Oklahoma Office of State Finance. The agency’s
allocation reductions totaled $607,354 in Fiscal Year
2002, leaving it with an actual appropriation in the
amount of $15,435,039 by the end of the year.

During May 2002, the Executive Director developed
a plan to ensure better and more cost-effective expert
services were provided to agency clients. He created
two separate areas within the Executive Division to
address all of OIDS’ client needs for forensic and
psychological services. The Chief of Forensic
Services, a DNA Expert, and the Chief of
Psychological - Services, an attorney/psychologist,
assists the Executive Director in determining what
services are appropriate for each individual client.
These two OIDS professionals meet with attorneys
and experts, and either perform the requested testing
or evaluation for the client, or make
recommendations to the Executive Director as to the
appropriate expert to be used. This process enables
the agency to be more effective and utilize tax dollars
more efficiently.

OIDS’ initial base appropriation amount for Fiscal
Year 2003 was reduced by $802,120. Beginning in
September 2002, the continuing statewide revenue
shortfall resulted in .new allocation reductions,
totaling $1,196,361 through the remainder of the
fiscal year. :

To address funding reductions, OIDS initially
implemented a furlough plan beginning July 2002,
The furlough plan provided that all agency
employees would be furloughed a maximum of two
days without pay per pay period. The plan continued
until September 2002.
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The rapidly deteriorating budget picture forced OIDS
to take further drastic measures. It adopted a
reduction-in-force plan, which eliminated 27
positions, including 10 attorney positions, effective
December 31, 2002. While the reduction-in-force
hindered the agency’s ability to effectively represent
its clients, the lack of adequate funding left it with no
viable alternatives.

Another critical measure taken by OIDS was to
decline to enter into private conflict counsel
contracts, where agency attorneys or county contract
attorneys were unable to provide representation due
to a conflict of interest. The agency filed motions to
vacate agency appointments in conflict cases arising
throughout the state, on the basis thatunencumbered
funds did not exist to pay for conflict counsel, and to
enter into such contracts would violate the State
Constitution, as well as the Central Purchasing Act
and the Oklahoma Criminal Code. The District
Court of Kay County denied two such motions filed
in two separate criminal cases, prompting the agency
to seek a writ of prohibition against the district court
in the Oklahoma Supreme Court. Upon refusal of the
Oklahoma Supreme Court to assume original
jurisdiction, the district court issued contempt
citations against the Executive Director directing him
to. show cause why he should not be held in
contempt for refusing to provide conflict counsel.
The contempt citations prompted the Executive
Director to file a petition for writ of prohibition in
the Oklahoma Court of Criminal Appeals.

On November 26, 2002, the Court of Criminal
Appealsissued its order in Bednar v. District Court of
Kay County, 2002 OK CR 41, 60 P.3d 1. The court
first held that contempt proceedings were not
properly before the court, as other adequate remedies
existed. However, the court stated that the issues
presented in the case were complex and involved
multiple conflicting constitutional and statutory
provisions, such as the prohibition from entering into
a contract if unencumbered funds are unavailable.

The court further stated that the case raised
important ~separation of powers questions and
potential conflicts in jurisdiction between it and the
Oklahoma Supreme Court. More importantly, the
court affirmed the State’s ultimate responsibility to
provide counsel, regardless of whether counsel is
furnished and paid by OIDS, the court fund or the
general fund. Therefore, the court ordered the

district court to provide counsel at State expense by
December 6, 2002, or the defendants in the
underlying criminal cases would be released.

As aresult, the Governor-Elect, the Senate President
Pro Tempore Designate, the Speaker of the House,
and the Chief Justice and Vice-Chief Justice of the
Oklahoma Supreme Court entered into an agreement
providing that the court fund would guarantee
payment for conflict counsel representation until the
Legislature provided supplemental funding. The
agreement became effective December 5, 2002. OIDS
was then able to enter into contracts with private
conflict counsel to provide representation to its
clients. In May 2003, OIDS received a $600,000
supplemental appropriation for the purpose of
payment for conflict counsel. After the end of the
fiscal year, OIDS received $174,123 in additional
allocations as a result of better than expected state-
wide collections. ‘

A continually increasing caseload, coupled with a
reduced staff due to the fiscal year 2003 reduction-in-
force, left the agency with caseload numbers per staff
attorney greatly exceeding the maximum set by
national standards. In response, the Legislature
passed a supplemental appropriation during fiscal
year 2005 in the amount of $1,000,000 to enable the
agency to contract with private attorneys to reduce
the burgeoning caseload in the appellate and non-
capital trial Divisions.

OIDS is funded by the Oklahoma Legislature through
appropriations from the State’s general revenue fund.
OIDS also receives a varied and unpredictable
amount of funds from the costs of representation
assessed against a criminal defendant in certain cases.
These assessments, authorized by Section 1355.14 of
the Indigent Defense Act, if collected, are deposited
in the Indigent Defense System Revolving Fund.

The agency would note that each year, about half of
its entire budget finds its way back into the
Oklahoma economy through expenditures to private
firms and individuals for professional and support
services. :
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¢ General

Chapter

Operations Program

EXECUTIVE DIVISION

The Executive Division is charged with the responsibility
of managing and operating the agency and implementing
the Indigent Defense Act. By statute, the Executive
Director is selected by and serves at the pleasure of the
agency’s governing Board. The five members on the
Board are appointed by the Governor with the advice and
consent of the Senate.

To aid the Executive Director in the implementation of
the Indigent Defense Act and agency operations, the
Executive Division is staffed with administrative, finance
and computer operations personnel.

OIDS provides legal representation through the services
of staff members and by contracting with private
attorneys, experts and investigators. OIDS employed 130
full-time staff members at its main offices in Norman and
its satellite offices in Sapulpa, Okmulgee, Mangum, and
Clinton.

In Fiscal Year 2005, the agency entered into 282 new
professional services contracts with private attorneys,
experts and investigators to provide defense services in
court-appointed cases. This number reflects a decrease
from the previous fiscal year due to the utilization of
master contracts for conflict case representation. The
Executive Division services these contracts in addition to
providing support services to its staff attorneys and
investigators.

WEBSITE

OIDS’ website provides information about the
agency, resources for public defenders and othgrs

General Operations Program
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